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T h e  w ork  o f  g a t h e r i n g  r e f e r e n c e s  t o  t h e  m a r i t i m e  l e g i s -  
l a t i o n  a p p l i e d  t o  Monam bique was c a r r i e d  o u t  i n  1 9 8 4 ,  a t  
t h e  t h e n  M i n i s t r y  o f  P o r t s ,  R a i lw a y  and M e r c h a n t  M a r i n e .  
Such work has  been  done t o  c o m p ly  w i t h  t h e  o r d e r  g i v e n  by  
t h e n  V i c e - M i n i s t e r  o f  M e r c h a n t  M a r i n e ,  M r .  I . A . D .  M u h a te ,  
and p e r fo rm e d  by M r .  F . A . L .  C o u to ,  a P o r tu g u e s e  l a w y e r ,
a C D - c p e r a t i o n  b a s i s ,  a s s i s t e d  
a b e g in n e r  i n  m a r i t i m e  law  
comment upon such l e g i s l a t i o n ,  
r e f e r e n c e s ,  p o i n t e d  o u t  i t s  
and o t h e r  e x p e r i e n c e  t h a t  t h e  
a u t h o r  has  a c q u i r e d  i n  t h e  w ork  a s  a  ( j u n i o r )  l e g a l  a d v i ­
s o r ,  a s  w e l l  as  t h e  v a l u a b l e  t u i t i o n  i n  m a r i t i m e  law  and 
o t h e r  s u b j e c t s  g i v e n  by p r o f e s s o r s  atnd l e c t u r e r s  ( b o t h  
r e s i d e n t  amd v i s i t i n g )  a t  W o r ld  M a r i t i m e  U n i v e r s i t y ,  
h a v e  b u i l t  up t h e  a u t h o r ' s  i n t e r e s t  and a t t e n t i o n  t o  
m a r i t im e  law  m a t t e r s .
'k i HiQ i n  t h e M i n i s t r y on .
t h © u t h o r , who was t h e n
-te r s - The sh o r t gene r a  1
ibo r a fed to g h eths? r  w i t h
.da t e d'Pi©©© » Suer' wo rk
The s e l e c t i o n  o f  t h e  c o m m e rc ia l  s e c t o r  o f  t h e  m a r i t i m e  
l e g i s l a t i o n  i s  d u e  t o  t h e  l i m i t e d  t i m e  a v a i i l a b l e  b o th  f o r  
r e s e a r c h  and e l a b o r a t i o n  w o r k ,  a s  w e l l  a s  t o  t h e  t h e s i s  
s i z e  recommended f o r  t h e  aw ard  o f  a m a s t e r  d e g r e e .
The a u t h o r  n o u r i s h e s  t h e  hope  t h a t  s o m e th in g  w i l l  be  
t a k e n  fro m  t h i s  m o d e st s t u d y ,  f o r  t h e  r e f o r m u l a t i o n  o f  
t h e  c o m m e rc ia l  m a r i t i m e  law  i n  M o z a m b iq u e ,  and t h a t  i t  
w i l l  c o n t r i b u t e  t o  b u i l d i n g  up a new M o za m b ica n  m a r i t im e  
l e g i s l a t i o n  as  a  w h o le .
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My e f f o r t s  t o w a r d s  t h e  p r o d u c t i o n  o f  t h i s  p a p e r  w o u ld
h a v e  r e s u l t e d  i n  s o m e t h in g  e l s e  o f  l e s s  i m p o r t a n c e  r a t h e r
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A i EJ. E5 " r  R  A  C  T
The t h e s i s  is- i n t r o d u c e d  i n  c h a p t e r  one by a p r e s e n t a t i o n  
o f  t h e  o b j e c t i v e ,  t o  e x a m in e  t h e  e x i s t i n g  commerciat.l  
m a r i t i m e  l e g i s ^ l a t i o n  i n  Mozam bique  and t o  s u g g e s t  ways  
and means o f  i t s  r e f o r m u l a t i o n .  The t i t l e  and s u b t i t l e  
a r e  d i s c u s s e d ,  f o l l o w e d  by a p r e s e n t a t i o n  o f  t h e  s ys te m  
o f  r e s e a r c h  as  w e l l  as  t h e  m e t h o d o l o g y  o f  a n a l y s i s .
C h a p t e r  tw o  i s  d e v o t e d  t o  p r e s e n t a t i o n  o f  t h e  c o u n t r y ,  
c o v e r i n g  geograxphicai l  end e c o n o m ic  a s p e c t s ,  m a i n l y  r e g a r ­
d i n g  t h e  c o u n t r y ' s  l o c a t i o n ,  p o p u l a t i o n  and eco n o m ic  
p o t e n t i a l i t i e s ,  a s  w e l l  as  t h e  e f f o r t s  u n d e r t a k e n  t o  
ov erco m e  h e r  s e r i o u s  e c o n o m ic  p r o b l e m s .  Y e t  a s  p a r t  o f  
t h e  c o u n t r y ' s  p r e s e n t a . t i o n  a p i c t u r e  o f  h e r  r o l e  i n  t h e  
BADCC r e g i o n  i s  shown.  Such r o l e  c o n s i s t s  o f  t r a n s p o r t a ­
t i o n  s e r v i c e s  t h a t  M o z a m b iq u e ,  as  a c o a s t a l  c o u n t r y ,  can  
r  e n d e r  t o '  l"i e r  n e i  g h b o u r  i  n g c: o u n t  r  i  e s , s p e c i a l l y  t  o t  h o s e 
ones  w h ic h  a r e  l a n d l o c k e d .  As t o  c o m p l e t e  t h e  p r e s e n t -  
a . t i o n ,  an o v e r v i e w  o f  M o z a m b i q u e ' s  m a r i t i m e  a d m i n i s t ­
r a t i o n  and o f  h e r  d e v e l o p i n g  s h i p p i n g  i n d u s t r y  i s  g i v e n .  
The a u t h o r  c o n s i d e r s  a l l  t h e s e  a s p e c t s  a s  t h e  s c e n e r y  
w h e re  t h e  l e g i s l a t i o n  i n  d i s c u s s i o n  a c t s .
C h a p t e r  t h r e e  i s  d i r e c t e d  t o  c o n s i d e r  t h e  M ozam bican  
l e g i s l a t i o n ,  b e g i n n i n g  w i t h  a s h o r t  h i s t o r i c a l  b a c k g ro u n d  
on i t .  R e f e r e n c e  i s  made i n  r e s p e c t  t o  t h e  s u c c e s s i o n  t o  
t h e  P o r t u g u e s e  c o l o n i a l  l e g i s l a t i o n ,  and h i e r a r c h y  o f  
l a w s  i n  p a r a l l e l  w i t h  t h e  c o m p e t e n t  s t a t e  o r g a n s  for-  
e n a c t i n g  such  l a w s ,  as  w e l l  as  a s y s te m  o f  e n a c t m e n t  o f  
l e g i s l a t i o n  i s  p r e s e n t e d .
The f o u r t h  c h a p t e r  i s  t h e  f i r s t  p a r t  o f  t h e  c o r e  o f  t h e  
t h e s i s .  I n  i t ,  t h e  e n i s t i n g  c o m m e r c i a l  m a r i t i m e  
l e g i s l a t i o n  (m o s t  o f  i t  em b o d ied  i n  t h e  C o m m e rc ia l  Code 
Book I I I )  i s  c r i t i c a l l y  a n a l y s e d ,  b o th  i n  i t s  s t r u c t u r e  
and c o n t e n t s ,  t h r o u g h  d i s c u s s i o n  o f  some a r t i c l e s .  The  
d i a g n o s i s  f r o m  such a n a l y s i s  i s  t h a t  such l e g i s l a t i o n  i s  
o b s o l e t e .  The l i m i t e d  d e g r e e  o f  m e m b ers h ip  t o  t h e  r e l a t e d  
i n t e r n a t i o n a l  c o n v e n t i o n s  i s  r e f e r r e d  t o  as  p a r t  o f  
o u t d a t e d n e s s  o f  t h e  l e g i s l a t i o n  d i s c u s s e d  i n  t h e  t h e s i s .  
From t h i s  a n a l y s i s  i t  i s  c o n c l u d e d  t h a t  t h e  e x i s t i n g  
l e q a l  c o m m e r c i a l  mar it ime? o r d e r  i n  Mo;rambique n e e d s  t o  be 
r e f o r m u l a t e d .
I n  c h a p t e r  f i v e ,  t h e  sec ond  c o r e  p-ar t  o f  t h e  t h e s i s ,  waiys 
and means o f  r e f o r m u l a t i o n  a r e  s u g g e s t e d .  C o n s i d e r a t i o n s  
a r e  e l a b o r a t e d  w i t h  r e g a r d  t o  t h e  i n v o l v e m e n t  o f  s t a i t e  
o r g ans , a s  we 11 a s  of o t h e r  inst it u t ions o r  o r g anisa t i o ns 
i n  t h e  r e f o r m u l a t i o n  o f  t h e  la w  d i s c u s s e d .  I t  i s  s u g ­
g e s t e d  t h a t  such work be done  i n  p h a se s  and i n  separa te?  
a c t s ,  i n s t e a d  o f  o p t i n g  f o r  w o r k i n g  o u t  a new m a r i t i m e  
c o d e ,  b e c a u s e  o f  t h e  t i m e  r e q u i r e d  and o t h e r  d i s a d v a n t a ­
g e s .  I n  t h i s  c o n n e c t i o n ,  t h e  P e o p l e ' s  A s s e m b ly ,  t h e  
h i g h e s t  o r g a n  o f  t h e  s t a t e  p o w e r ,  w ou ld  d e l e g a t e  powers  
o r  g i v e  o r d e r  t o  t h e  C o u n c i l  o f  M i n i s t e r s  so a s  t o  p a ss  
r e f o r m u l a t i n g  d e c r e e s .  The i m p o r t a n c e  o f  u p d a t i n g  Mozam­
b i q u e ' s  m e m b e rs h ip  i n  i n t e r n a t i o n a l  c o n v e n t i o n s  i s  a l s o  
s u g g e s t e d  a s  p a r t  o f  r e f o r m u l a t i o n .
As t o  c o n c l u d e  t h e  t h e s i s ,  i n  c h a p t e r  s i x  an  o v e r v i e w  o f  
t h e  d i s c u s s i o n  h e l d  i n  t h e  t h e s i s  i s  g i v e n  i n  t e r m s  o f  
e m p h a s i s i n g  t h e  u r g e n t  need t o  c u r e  t h e  o b s o l e s c e n c e  f r o m  
w h ic h  t h e  M o za m b ic a n  c o m m e r c i a l  m a r i t i m e  l e g i s l a t i o n  s u f ­
f e r s ,  as  w e l l  as  t h e  ways and means o f  d o i n g  i t .
L _ X S " T  OF=" X O M S
ANFRENA, E . E .  -  A g e n d a  N a c io n a l  de F r e t e  e N a v e g a c a o ,  
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M a i  n t  e n a n c e )
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1.1 OBJECTIVES
The C o n s t i t u t i o n  o f  t h e  P e o p l e ' s  
bique,"* '^  w h ich  came i n t o  f o r c e  
( i n d e p e n d e n c e  d a y ) ,  h as  r e v o k e d  by 
f o r m e r  l e g i s l a t i o n  c o n t r a r y  t o  i t
R e p u b l i c  o f  Mosam-  
on 25  J u n e  1975  
i t s  a r t i c l e  7 9  t h e  
I n  a d d i t i o n ,  t h e  same
a r t i c l e  p r o v i d e s  t h a t  t h e  r e m a i n i n g  l e g i s l a t i o n  ( t h e  one  
w h ic h  i s  n o t  c o n t r a r y  t o  t h e  C o n s t i t u t i o n )  " s h a l l  be 
m a i n t a i n e d  i n  f o r c e  u n t i l  such t i m e  as  i t  i s  a l t e r e d  o r  
r e v o k e d " .  I n  t h i s  way t h e  c o l o n i a l  l e g i s l a t i o n  r e l a t e d  t o  
t h e  c o m m e r c i a l  m a r i t i m e  f i e l d ,  a s  w e l l  as  m ost  o f  t h e  
l e g i s l a t i o n  s e t t l i n g  o t h e r  a f f a i r s ,  was i n h e r i t e d  f ro m  
t h e  f o r m e r  c o l o n i a l  r e g i m e .  M a rk e d  by o b s o l e n c e  and i n s u -  
f i s s i e n c i e s ,  t h i s  l e g i s l a t i o n  i s  i n  many a s p e c t s  i n a d e ­
q u a t e  and t h u s  i t  may be a r e t a r d i n g  e l e m e n t  t o  t h e  c o u n ­
t r y ' s  s h i p p i n g  d e v e l o p m e n t .  S i n c e  t h e  t i m e  t h e  c o u n t r y
*1 The first version of the Constitution was approved 
by the Executive Coinfflittee of the (tazaabique 
Liberation Front (FRELIMO). Changes to Constitu­
tion have been introduced in 1977 and in 1983 
by the People's Assembly, and a bill of its 
revision is now subject to peolple's discussion, 
so as to probably be enacted in the next session 
of the People's Assembly.
t r y  h as  a c h ie v e d  i t s  p o l i t i c a l  in d e p e n d e n c e ,  d e v e lo p m e n ts  
h a v e  b een  made i n  t h e  s e n s e  o f  c r e a t i n g  a new l e g i s l a t i o n  
o r  u p d a t in g  t h e  e x i s t i n g  o n e ,  i n  o r d e r  t o  make i t  
s u i t a b l e  t o  t h e  p e c u l i a r i t i e s  and d e v e lo p m e n t a l  n e e d s  o f  
t h e  M o z a b ic a n  N a t i o n ,  b u t  n o t h in g  <or a lm o s t  n o t h i n g )  h as  
been  done a s  f a r  as  t h e  l e g i s l a t i o n  i n  d i s c u s s i o n  i s  
c o n c e r n e d .
H e n c e ,  t h e  o b j e c t i v e  o f  t h i s  t h e s i s ,  i s  t o  a n a l y s e  t h e  
s t r u c t u r e  and c o n t e n t  o f  t h e  e x i s t i n g  c o m m e rc ia l  m a r i t i m e  
l e g i s l a t i o n  i n  M ozam bique  and i t s  d e f e c t i v e  a s p e c t s  i n  
g e n e r a l ,  as  w e l l  as  t o  s u g g e s t  t h e  ways and means o f  
r e f o r m u l a t i n g  i t .  T h i s  i s  done i n  t h e  a m b i t  o f  p a r t i a l  
f u l f i l l m e n t  o f  r e q u i r e m e n t s  f o r  t h e  c o m p l e t i o n  o f  t h e  
a u t h o r ' s  s t u d i e s  i n  m a s t e r s h i p  o f  S c ie n c e  o f  G e n e r a l  
M a r i t i m e  A d m i n i s t r a t i o n  a t  W o r ld  M a r i t i m e  U n i v e r s i t y ,  
w i t h  t h e  hope  t h a t  t h e  i d e a s  c o n t a i n e d  i n  t h i s  t h e s i s  
s h a l l  be t a k e n  i n t o  a c c o u n t  by t h e  a u t h o r i t i e s  c o n c e rn e d  
back home.
I n  d e v e l o p i n g  t h e  p ro p o s e d  s t u d y  t h e  a u t h o r  w i l l  t a k e  
i n t o  c o n s i d e r a t i o n  t h e  c o u n t r y ' s  s o c i a l  and e c o n o m ic a l  
p o l i c y  and h e r  d e v e lo p m e n t a l  p e r s p e c t i v e s ,  as  w e l l  as  t h e  
d e v e lo p m e n ts  i n  t h e  i n t e r n a t i o n a l  s e a b o r n e  t r a d e  and i n  
t h e  w o r ld  s h i p p in g  i n d u s t r y  as  a w h o le ,  i n  t h e  s e n s e  t h a t  
t h e  f u t u r e  M o za m b ican  m a r i t im e  c o m m e rc ia l  l e g i s l a t i o n  can  
c o r r e s p o n d  t o  t h e  e f f o r t s  i n t e r n a t i o n a l l y  made i n  t h e  
h a r m o n i z a t i o n  o f  t h e  m a r i t i m e  l e g i s l a t i o n .
1.2 DISCUSSION OF THE TITLE AND DEFINITION 
OF THE THESIS SCOPE
■'COMMERCIAL MARITIME LEGISLATION IN MOZAMBIQUE" being 
the title of the present thesis, may lead to or suggest, 
ifi a way, an idea different from that one that the author 
has in mind. Thus, discussing it and at the same time 
endeavouring to clarify the scope of the thesis seems to 
be a necessary procedure in order to, at least, narrow 
the field of passible divergencies.
Maritime legislation, as a special sector of the legal 
order, comprises the whole set of legal instruments 
Claws, decrees or acts, treaties, regulations, etc.) app~ 
licable to the commercial maritime transport. Closely 
related activities are within this ambit of application, 
not including, off course, the legislation that purely 
aims at the sea zones, sovereignty and jurisdictional 
aspects upon those zones and marine resources, as these 
matters pertain to the branch of law classified as the 
Law of the Sea.
In restricting the study of Mozambican maritime legisla­
tion to the field of commerce, the author intends to 
discuss the legal order applicable to shipping transac 
tions, i.e. transactions falling upon transportation 
services by sea or water~ways« The use of the word tran 
sactions" is due to the fact that such activities consist 
of the selling of transportation services by ship owners 
to carriers or users, this being, thus, the core part of 
maritime commercial affairs.
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I t  i s  p e r t i n e n t  t o  i n c l u d e  i n  m a r i t i m e  c o m m e r c ia l  l e g i s ­
l a t i o n  r u l e s  o f  law  g o v e r n in g  a s p e c t s  c l o s e l y  r e l a t e d  t o  
t h e  a f o r e m e n t io n e d  t r a n s p o r t a t i o n  s e r v i c e s  by s e a  o r  by  
w a t e r - w a y s ,  w h ic h  p r o v i d e  on t h e  means f o r  s a f e g u a r d i n g  
i n t e r e s t s  o f  t h o s e  who a r e  i n v o l v e d  i n  m a r i t i m e  a d v e n t u ­
r e .  Such a r e  f o r  e x a m p le  t h e  l e g a l  r u l e s  r e g a r d i n g  t h e  
l i m i t a t i o n  o f  l i a b i l i t y ,  m a r i t i m e  i n s u r a n c e ,  l i e n s  and  
m o r tg a g e s .  I t  i s  o b v io u s  y e t  t o  c o n s i d e r  s h i p  o w n e r s h ip  
as  o b j e c t  o f  r e g u l a t i o n  i n  t h e  a m b i t  o f  c o m m e r c ia l  m a r i ­
t i m e  law  a s  w e l l .  I n  t h i s  c o n t e x t ,  a s h ip o w n e r  may f o r  
i n s t a n c e  p a r t i c i p a t e  w i t h  t h e  v a l u e  o f  h i s  v e s s e l  i n  s h a ­
r i n g  lo s s e s  r e s u l t i n g  f ro m  t h e  s a c r i f i c e  o f  a c e r t a i n  
p o r t i o n  o f  c a r g o  c a r r i e d  on b o a rd  h i s  v e s s e l ,  when a 
g e n e r a l  a v e r a g e  h a s  been d e c l a r e d , fro m  u n d e r t a k i n g s  made 
f o r  t h e  s a k e  o f  t h e  r e s t  o f  t h e  c a r g o  and o f  t h e  v e s s e l  
a s  w e l l .  I t  i s  a l s o  p o s s i b l e  f o r  t h e  s h ip o w n e r  t o  be com­
p e n s a te d  by t h e  c a r r i e r s  whose c a r g o  had been i n v o l v e d  
t o g e t h e r  w i t h  t h e  v e s s e l  i n  a c a s u a l t y  c o v e r e d  by such  
l e g a l  i n s t i t u t e .  Beyond t h i s ,  t h e  c h a n g e  o f  s h i p  o w n e r ­
s h i p  may h a v e  i m p l i c a t i o n s  i n  s o l v i n g  m a r i t i m e  c l a i m s ,  
w h ic h  a r e  s e t t l e d  w i t h  a p p l i c a t i o n  o f  c o m m e rc ia l  m a r i t i m e  
l e g i s l a t i o n .
As f a r  a s  s a l v a g e  and a s s i s t a n c e  a t  s e a  a r e  c o n c e r n e d ,  i t  
i s  c o n t r o v e r s i a l  t o  c l a s s i f y  t h i s  i n s t i t u t i o n  as  p a r t  o f  
c o m m e rc ia l  m a r i t im e  la w .  I t  i s  c l e a r  t h a t  a s s i s t a n c e  m ust  
be lo o k e d  a t  a s  a m o ra l  o b l i g a t i o n  r e c o g n is e d  by  t h e  
p u b l i c  l a w ,  a im in g  a t  a s s u r i n g  t h e  r e s c u e  o f  p e o p le  i n  
d i s t r e s s  a t  s e a .  B u t  s a l v a g e  , a s  i t  e n t i t l e s  t h e  s a l v o r  
t o  r e m u n e r a t i o n ,  t e n d s  t o  become a c o m m e rc ia l  m a t t e r .  As 
a  m a t t e r  o f  f a c t  a c o n t r a c t  o f  s a l v a g e  c a n  i n c l u d e  
p r o v i s i o n s  on p a ym e n t o f  a r e m u n e r a t i o n  f o r  s a l v a g e  s e r ­
v i c e s .  I n  a d d i t i o n ,  now adays  t h e r e  a r e  c o m p a n ie s  c r e a t e d  
w i t h  t h e  a im  o f  e x e r c i s i n g  c o m m e rc ia l  s a l v a g e .
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I t  i s  n o t  an e a s y  t a s k  t o  d e f i n e  t h e  b o u n d a r i e s  b e tw e e n  
t h e  cofti fnercia 1 m a r i t i m e  l e g i s l a t i o n  and t h e  r e s t  o f  t h e  
m a r i t i m e  l e g i s l a t i o n  ( t h i s  b e i n g  a m a t t e r  d e s e r v i n g  a 
s e p a r a t e  t h e s i s ) .  I n  f a c t  t h e  c a r r i a g e ,  f o r  e K a m p le  o f  
goods by s e a  may n o t  be e f f e c t i v e  i f  t h e  v e s s e l  used  i n  
i t s  p e r f o r m a n c e  d o e s  n o t  c a r r y  a c e r t i f i c a t e  o f  s e a w o r ­
t h i n e s s  and i f  n o t  manned by c e r t i f i c a t e d  s e a f a r e r s .  
F u r t h e r m o r e  a v e s s e l  c a n  n o t  l e g a l l y  e n t e r  a c o m m e r c i a l  
v o y a g e  i f  i t  i s  n o t  p r o p e r l y  r e g i s t e r e d .  N e v e r t h e l e s s  
s e a w o r t h i n e s s  and s e a f a r e r  c e r t i f i c a t i o n s  and r e g i s t r y  o f  
s h i p s  a r e  a d m i n i s t r a t i v e  a f f a i r s .  T h e y  a r e  m o s t l y  s e t t l e d  
by l e g i s l a t i o n  t h a t  c a n  be p a r t i c u l a r l y  c l a s s i f i e d  as  
m a r i t i m e  a d m i n i s t r a t i v e  l e g i s l a t i o n .
I n  c o n s i d e r i n g  t h i s  d i s c u s s i o n ,  one may a sk  why n o t  
e l a b o r a t i n g  t h e  m a t t e r  u n d e r  t h e  t i t l e  " S h i p p i n g  
L e g i s l a t i o n " .  The a n s w e r  i s  t h a t  i n  some c a s e s  w h ere  
s h i p p i n g  law  i s  r e f e r r e d  t o ,  i t  means more t h a n  t h e  
m a t t e r  i n  d i s c u s s i o n .  T h i s  i s  f o r  e n a m p le  t h e  c a s e  o f  
" C h o r l e y  & G i l e s '  S h i p p i n g  Law" -  by N . J . J .  G a s k e l l ,  C.  
D e b a t t i s t a  and R . J .  S w a t t o n ,  and o f  " N i g e r i a n  S h i p p i n g  
Laws"  — by L .  N.  M b a n e f o .  T h o s e  w o rk s  d e a l  w i t h  a s p e c t s ,  
su ch  a s  p o r t s  j u r i s d i c t i o n ,  s h i p ' s  f l a g ,  s e a f a r e r s ,  t e r ­
m i n a l  d u e s ,  p o r t s  and e v e n  t e r r i t o r i a l  w a t e r s  and e x c l u ­
s i v e  e c o n o m ic  z o n e s .
I n  s h o r t ,  t h e  s c o p e  o f  t h i s  t h e s i s  i s  r o u g h l y  t h e  a r e a  o f  
i n t e r s e c t i o n  o f  t h e  m a r i t i m e  la w  and c o m m e r c i a l  l a w .
I n  t h i s  a t t e m p t  o f  d e f i n i n g  t h e  s c o p e  o f  t h e  p r e s e n t  
t h e s i s ,  i t  c an  be c o n c l u d e d  t h a t  m a r i t i m e  c o m m e r c i a l  law  
i s  n o t  an  i s l a n d  i s o l a t e d  f r o m  t h e  r e s t  o f  m a r i t i m e  l a w .  
F u r t h e r m o r e  s o m e t im e s  o t h e r  b r a n c h e s  o f  la w  may be t a k e n
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as  a r e s o r t  t o  s o l v e  p ro b le m s  o f  i n t e r p r e t a t i o n  by 
i n t e g r a t i o n  o f  c o m m e r c ia l  m a r i t i m e  la w .
H a v in g  i n  m ind t h e  c o n s i d e r a b l y  i n t e r n a t i o n a l  c h a r a c t e r  
o f  m a r i t im e  l a w ,  as  i t  i s  c o n n e c te d  w i t h  i n t e r n a t i o n a l  
t r a d e , t h e  a u t h o r  w i l l  d e v o t e  s p e c i a l  a t t e n t i o n  t o  t h e  
m a r i t i m e  c o m m e r c ia l  l e g i s l a t i o n  i n  f o r c e  i n  M o za m b iq u e .  
I n  d o in g  s o ,  t h e  a u t h o r  makes r e f e r e n c e  t o  t h e  l e g i s l a ­
t i v e  pow er and r e s p o n s i b i l i t y  o f  t h e  M o za m b ica n  a u t h o r i ­
t i e s  i n  r e v i s i n g  such  l e g i s l a t i o n  a im in g  i n  p a r t  a t  
e n a b l i n g  t h e  n a t i o n a l  d e v e l o p i n g  s h i p p in g  i n d u s t r y ,  as  
an i n t e g r a l  p a r t  o f  t h e  c o u n t r y ' s  e c o n o m ic  and s o c i a l  
d e v e lo p m e n t .  T h i s  i s  t h e  j u s t i f i c a t i o n  o f  p a r t  o f  t h e  
m a in  t i t l e  w i t h  s p e c i a l  r e f e r e n c e  t o  t h e  c o u n t r y .
The p h r a s e  "Ways and Means f o r  i t s  R e f o r m u l a t i o n " ,  as  
s u b t i t l e  c l e a r l y  i n d i c a t e s  t h a t  t h e  t h e s i s  d oes  n e t  
i n c l u d e  any  d r a i f t  o f  a new m a r i t i m e  c o m m e r c ia l  l a w ,  
decree? o r  c o d e .  As i t  h a s  been a lre a ^ d y  s a i d  i n  t h e  
p r e s e n t a t i o n  o f  t h e  o b j e c t i v e ,  t h e  t h e s i s  a im s  a t  s u g g e ­
s t i n g  e f f e c t i v e  ways and means o f  r e f o r m u l a t i n g  t h e  e x i ­
s t i n g  l e g i s l a t i o n  a p p l i c a b l e  t o  t h e  c o m m e r c ia l  m a r i t im e  
f i e l d .  As t o  end t h i s  d i s c u s s i o n  o f  t h e  p r o j e c t  t i t l e  t h e  
a u t h o r  c o n s i d e r s  t h a t  i t  i s  im p o E 'ta n t  t o  make c l e a r  t h e  
m ean in g  o f  t h e  w o rd s  i n  t h e  s u b t i t l e .  The  word "w a ys "  i s  
u sed  i n  t h i s  t h e s i s  t o  e x p r e s s  t h e  id e a  o f  how t o  p e r f o r m  
t h e  p ro p o s e d  r e f o r m u l a t i o n ,  w h ic h  s t e p s  m ust be t a k e n  
w i t h  v ie w  t o ,  w i t h o u t  d e l a y ,  a c h i e v e  t h e  in t e n d e d  a im .  As 
f a r  a s  t h e  word  "m eans" i s  c o n c e r n e d ,  i t  i s  used  t o  
e x p r e s s  t h e  i d e a ,  n o t  o n l y  o f  s t a t e  o rg a n s  t o  be i n v o l v e d  
and l e g a l  i n s t r u m e n t s  t o  be u s e d ,  b u t  a l s o  t h e  i d e a  o f  
who i s  t o  p e r f o r m  o r  t o  be i n v o l v e d  i n  su ch  in t e n d e d  
t a s k .  The im p o r t a n c e  o f  t h e  i n v o lv e m e n t  o f  p e o p le  i s  
s t r e s s e d .
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1.3 SYSTEM OF RESEARCH AND CONSIDERATIONS 
ON THE ANALYSIS METHODOLOGY ADOPTED
T h e  r e s e a r c h  w i t h  a v ie w  t o  e l a b o r a t e  t h i s  t h e s i s  has  
f a l l e n  upon t h e  e x i s t i n g  r e l e v a n t  l e g a l  i n s t r u m e n t s  and  
on i m p o r t a n t  d o c u m en ts  on b o th  t h e  n a t i o n a l  and r e g i o n a l  
CSADCC) p e r s p e c t i v e s  f o r  s h i p p in g  and e c o n o m ic  d e v e l o p ­
m e n t .  A num ber o f  t h o s e  m a t e r i a l s  w e re  w r i t t e n  i n  
P o r t u g u e s e ,  t h e  o f f i c i a l  la n g u a g e  o f  M o z a m b iq u e .  W here  
n e c e s s a r y ,  p a r t s  o f  t h e  c o n t e n t  o f  such m a t e i ' i a l s  a r e  
p r o v id e d  e i t h e r  th r o u g h  m ere  r e f e r e n c e  o f  t h e  i d e a  o r  
i n f o r m a t i o n  t h e r e  c o n t a in e d  o r  th r o u g h  q u o t a t i o n s  f r e e l y  
t r a n s l a t e d  by t h e  a u t h o r .
As a m e th o d o lo g y  o f  a n a l y s i s  t h e  a u t h o r  e x a m in e s  t h e  
s t r u c t u r e  o f  t h e  l e g i s l a t i o n  a.nd some l e g a l  p r o v i s i o n s ,  
t a k i n g  i n t o  a c c o u n t  t h e  t h e o r e t i c a l  t e a c h i n g  on s h i p p in g  
and m a r i t im e  la w  fo u n d  i n  p u b l i c a t i o n s  and l e c t u r e  
p a p e r s .  M odern  c o m m e rc ia l  m a r i t i m e  l e g i s l a t i o n  p a t t e r n s  
t a k e n  fro m  u p d a te d  i n t e r n a t i o n a l  t r e a t i e s ,  upon w h ich  
a g a i n  t h e  a u t h o r ' s  r e s e a r c h  a c t i v i t y  h a s  f a l l e n ,  a r e  a l s o  
t a k e n  i n t o  c o n s i d e r a t i o n .  Y e t  t h e  a u t h o r  w i l l  e l a b o r a t e  
on t h e  m a t t e r  i n  d i s c u s s i o n  r e s o r t i n g  t o  t h e  c o m p a r a t i v e  
s t u d y  o f  o t h e r  c o u n t r i e s '  l e g i s l a t i o n .
As a c o m p le m e n t /s u p p le m e n t  t o  t h e  d o c u m e n ta l  r e s e a r c h  t h e  
a u t h o r  has  c o n t a c t e d  d i r e c t o r s  and c i v i l  s e r v a n t s  w o r k in g  
i n  n o t a b l e  p o s i t i o n  b o th  a t  e n t r e p r e n e u r i a l  and m i n i s t e ­
r i a l  l e v e l s .  I n f o r m a t i o n  d i s c l o s e d  by t h o s e  p e o p le  r e g a r ­
d in g  b o th  t h e  a d m i n i s t r a t i v e  a f f a i r s  and s h i p p i n g  b u s i ­
n e s s  h a s  been  d i r e c t l y  o r  i n d i r e c t l y  used  i n  e l a b o r a t i n g  
t h i s  t h e s i s .
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The  v a l i d i t y  and e f f e c t i v e n e s s  o f  t h e  l e g i s l a t i o n  c a n n o t  
be p r o p e r l y  d is c u s s e d  w i t h o u t  t a k i n g  i n t o  c o n s i d e r a t i o n  
t h e  c o n t e x t  o f  i t s  a p p l i c a t i o n  o r ,  i n  o t h e r  w o r d s ,  t h e  
s c e n e r y  w h e re  such  l e g i s l a t i o n  a c t s .  H e n c e ,  b e f o r e  g o in g  
i n t o  t h e  c o r e  p a r t  o f  t h e  t h e s i s ,  w h ich  c o m p r is e s  c h a p ­
t e r s  f o u r  and f i v e  t h e  a u t h o r  c o n s i d e r s  i m p o r t a n t  t o  
p r e s e n t  t h e  c o u n t r y ,  m a in ly  w i t h  r e f e r e n c e  t o  t h o s e  
a s p e c t s  w h ich  a r e  r e l a t e d  t o  t h e  s h i p p in g  i n d u s t r y ,  v i z  
g e o g r a p h ic a l  and e c o n o m ic a l  f e a t u r e s  and e c o n o m ic  
d e v e lo p m e n t a l  p ro g ra m ,  a g e n e r a l  o v e r v ie w  o f  t h e  c o u n ­
t r y ' s  m a r i t im e  a d m i n i s t r a t i o n  and i n f o r m a t i o n  a b o u t  t h e  
s h i p p in g  i n d u s t r y  i n  M o za m b iq u e . F o r  t h e  same r e a s o n  t h e  
a u t h o r  p r e s e n t s  i n  c h a p t e r  t h r e e  a p e r s p e c t i v e  o f  t h e  
M o zam b ican  l e g i s l a t i o n ,  as  t h e  u n i v e r s e  w h e re  t h e  s e t  o f  
c o m m e rc ia l  m a r i t i m e  l e g i s l a t i o n  i s  i n s e r t e d .
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2.1 MOZAMBIQUE'S GEOGRAPHICAL AND ECONOMIC FEATURES
M o z a m b iq u e ,  a f o r m e r  P o r t u g u e s e  c o l o n y ,  became i n d e p e n ­
d e n t  on 25 J u n e  1 9 7 5  and f r o m  t h a t  day  o f f i c i a l l y  named 
as  /^e p u b J jL c -^  F a p u J a r  d e  b fa a a m b ig a e  CFPM.) i . e .  t h e
P e o p l e s  R e p u b l i c  o f  M o z a m b iq u e .  S i t u a t e d  on t h e  
s o u t h - e a s t  o f  A f r i c a , * -  M ozam bique  i s  b a t h e d  by t h e  
I n d i a n  Ocean on t h e  e a s t ,  s h a r i n g  t h e  M oza m b iq u e  C h a n n e l  
w i t h  M a d a g a s c a r .  She s h a r e s  b o r d e r s ,  f r o m  t h e  n o r t h  t o  
t h e  s o u t h ,  w i t h  T a n z a n i a ,  M a l a w i ,  Z a m b ia ,  Z im b ab w e ,  S o u th  
A f r i c a  and S w a z i l a n d .  H e r  a r e a  i s  o f  7 8 9 , 8 0 0  km2
( 3 0 3 , 7 0 9  s q u a r e  m i l e s )  and h e r  p o p u l a t i o n  i s  o f  1 3 . A m i l -  
I x o n s  i n h a b i t a n t s  ( s t a t i s t i c s  o f  1 9 8 4 ) ,  80% o f  whom l i v e  
i n  r u r a l  a r e a s .  M o z a m b i q u e 's  c o a s t a l  l e n g t h  i s  o f  a b o u t
1,400 miles (1,400x1.609km = 2 2 5 2 . 6  km), e x t e n d i n g  from
Q u io n g a  on t h e  n o r t h  t o  P o n ta  de  Ouro  on t h e  s o u t h .  The  
b r e a d t h , o f  h e r  t e r r i t o r i a l  s e a  and e x c l u s i v e  e c o n o m ic  
z o n e  i s  r e s p e c t i v e l y  o f  1 2  and 2 0 0  n a u t i c a l  m i l e s . * -
*3 - See annex I - Mozaabique in Africa, and annex II
Hozasbique and soae of her econ(3iiiic 
resources.
- The 12 tn Mozaabique's TS and 200 na E Z  
have been declared trough the Decree-Law 
no. 31/76 of 14 August 1976, Mozaabique is 
a signatory State of IWaOS 1982
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The  economy o f  M ozam bique  i s  based  on a g r i c u l t u r e  ( p r e ­
d o m i n a n t l y ,  y e t  c a r r i e d  o u t  a t  t h e  f a m i l y  l e v e l ) ,  w h i l e  
t h e  i n d u s t r y  i s  i t s  d y n a m iz in g  f a c t o r . •*= The e x i ­
s t i n g  i n d u s t r y  i s  y e t  p r e d o m i n a n t ly  l i g h t ,  m a in l y  p r o c e s ­
s in g  f o o d s t u f f ,  m a n u f a c t u r in g  t e x t i l e  and c l o t h s ,  p r o d u ­
c in g  c e m e n t .  Y e t  p e t r o le u m  r e f i n e r y ,  m e t a l l u r g y  and t i m ­
b e r  m a n u f a c t u r in g ,  a r e ,  i n t e r  a l i a ,  o t h e r  b ra n c h e s  o f  t h e  
M o zam b ican  i n d u s t r y .
M ozam bique  p o s s e s s e s  a num ber o f  e c o n o m ic  p o t e n t i a l i t i e s :  
sh e  h a s ,  f o r  e x a m p le ,  f i s h  and c r u s t e .c e a  i n  h e r  t e r r i t o ­
r i a l  s e a  and e x c l u s i v e  e c o n o m ic  z o n e ,  i n  h e r  s u b s o i l  
m i n e r a l  r e s o u r c e s  such a s  n a t u r a l  g a s  i n  Pamde, c o a l  i n  
T e t e ,  s e m i - p r e c i o u s  s t o n e s  i n  z a m b e z ia .  The c o u n t r y  h a s  
f a v o r a b l e  la n d  f o r  a g r i c u l t u r e  and f o r e s t  i n d u s t r y  i n  
v a r i o u s  p l a c e s .  Some r i v e r s  a r e  fo u n d  t h e r e ,  t h e  .Zambeze  
b e in g  t h e  m a jo r  one and w h e re  t h e  i m p o r t a n t  h y d r o e l e c t r i c  
dam o f  C a h c ra  B assa  i s  fo u n d .  F u r t h e r m o r e  t h e  c o u n t r y  h as  
a p r i v i l e g e d  g e o g r a p h ic a l  l o c a t i o n ,  i . e .  i t  i s  a c o a s t a l  
c o u n t r y  w i t h  im m e d ia te  a c c e s s  t o  t h e  s e a .
The m a in  e x p o r t  p r o d u c t s  a r e  p ra w n ,  cashew  n u t s ,  t e a ,  
c o t t o n ,  and s u g a r .  T h e s e  c o m m o d i t ie s  t o g e t h e r  w i t h  t h e  
r a i l w a y - p o r t  t r a f f i c  h a v e  been  p r o v i d i n g  i m p o r t a n t
♦5 - Article 6 of the Constitution reads (as trans­
lated): "The People's Republic of Mozasbique, 
taking the agriculture as basis and the indus­
try as dynaaizing aiKl decisive factor, directs 
its econoaic policy towards the clearance of 
the underdevelojaent and the creation of condi­
tions for rising the standard of living of wor­
king people..."
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a m o u n ts  o f  f o r e i g n  c u r r e n c y ,  b u t  n o t  y e t  enough t o  c o v e r  
t h e  c o n t r y ' s  d e f i c i e n t  b a la n c e  o f  p a y m e n t .
From t h e  in d e p e n d e n c e  t i m e  up t o  1981 some e c o n o m ic  
g ro w th  h a s  been  r e c o r d e d ,  th o u g h  t h e  i n s u f f i c i e n c y  o f  
e x p e r t i s e ,  i n f r a s t r u c t u r e  and e q u ip m e n t .  From 1 9 8 2  up t o  
1 9 8 7  t h e  c o u n t r y ' s  economy h as  d e c l i n e d .  The m a in  r e a s o n s  
o f' such d e c l i n e  w e re  t h e  n a t u r a l  d i s a s t e r s  c h a r a c t e r i z e d  
by p r o lo n g e d  d r o u g h t s  a l t e r n a t e d  w i t h  f l o o d s ,  s o m e t im e s  
w i t h  t r o p i c a l  d e p r e s s i o n s .  A n o t h e r ‘and m ost p r e j u d i c i n g  
f a c t o r  i s  t h e  i n s e c u r e  s i t u a t i o n  c a u s e d  by d e s t a b i l i z i n g  
a c t i o n  fro m  a b r o a d ,  m a in l y  t h r o u g h  arm ed b a n d i t s .  To sum 
u p ,  t h e  S o u th  A f r i c a n  regim .e h as  b o y c o t t e d  t h e  u se  o f  t h e  
P o r t  o f  M ap u to  w h ic h  i s  e c o n o m i c a l l y  a p r e f e r e n t i a l  p a s ­
s a g e  f o r  t h a t  c o u n t r y ' s  e x p o r t s  and i m p o r t s  w h ic h  i n  t u r n  
h a s  i n  t h e  p a s t  c o n t r i b u t e d  t o  r e d u c in g  t h e  d e f i c i t  i n  
t h e  e c o n o m ic  b a la n c e  o f  p a y m e n ts .
2.2 EFFORTS AIMING AT ECONOMIC 
DEVELOPMENT IN MOZAMBIQUE
M ozam bique  s t r i v e s  t o  o v erc o m e  h e r  a c c u t e  e c o n o m ic  p r o b ­
le m s . I n  1 9 8 7 ,  t h e  maiin s t r a t e g y  was d e f i n e d  i n  t h e  
P r o g r a m s  a 'e  R a b l l i t a c a o  E c -anom S ca  c'PPEJ  ̂ i . e .  The  
P ro g ra m  o f  E co n o m ic  R e h a b i1 i t a t i o n , e l a b o r a t e d  by t h e  
G o v e rn m e n t .  R e p o r t i n g  on such p r o g r a m ,  P r im e  M i n i s t e r  
M a r io  Machungo s a i d  i n  h i s  i n t e r v e n t i o n  d u r i n g  t h e  seco n d  
s e s s io n  o f  t h e  seco n d  l e g i s l a t u r e  o f  t h e  P e o p l e ' s  Assem­
b l y ,  w h ic h  i s  t h e  h i g h e s t  o r g a n  o f  t h e  t h e  S t a t e  p o w e r:
"...The Program of Economic Rehabilitation, 
which aims at promoting and restoring in four 
years, up to 1990, the economic activity with a
e s t a b 1 i  shes
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12% i n c r e a s e  o f  i n t e r n a l  p r o d u c t s ,  
a g l o b a l  e c o n o m ic  p o l i c y  e n c o m p a s s in g  a  s e t  o f  
s e c t o r i a l  p o l i c i e s  and m e a s u re s  a i m i n g  a t  t h e  
i n c r e a s e  o f  t h e  a g r i c u l t u r a l  and i n d u s t r i a l  
p r o d u c t i o n ,  r e s p e c t i v e l y  f o r  a s s u r i n g  t h e  
i n t e r n a l  c o n s u m p t i o n  and t o  s u p p o r t  t h e  a g r i ­
c u l t u r a l  c o m m e r c i a l i z a t i o n ,  s t i m u l a t i n g  t h e  
e x p o r t s  and r e p l a c i n g  t h e  i m p o r t s . ( . . . )  The  
PRE a im s  a t  r e h a b i l i t a t i n g  t h e  e c o n o m ic  
i n f r a s t r u c t u r e s ,  g i v i n g  p r i o r i t y  t o  t h e  commer­
c i a l  n e t w o r k ,  i n  o r d e r  t o  r e - a c t i v a t e  t h o s e  
s e c t o r s  w h i c h  a r e  d i r e c t l y  p r o d u c t i v e ,  as w e l l  
as a t  r e s t o r i n g  t h e  r a i l w a y  and p o r t  t r a f f i c  
and m o b i l i z i n g  new e x t e r n a l  r e s o u r c e s  and  
a f f e c t i n g  them t o  p r i o r i t y  s e c t o r s " .
One a f  t h e  m e a s u re s  b e i n g  t a k e n  w i t h i n  t h e  s c o p e  o f  t h e  
P R E  i. ’B t h e  i n s t i t u t i o n a l  r e f o r m ,  by
w h ic h  c o m p a n ie s  ( s t a t e - o w n e d . '  c a n  n a v e  a u tonom y o f  decj .  
S i o n ,  and j o i n t  c o m p a n ie s  w i t h  f o r e i g n  s h a r e  h o l d e r s  who 
e n s u r e  t h e  i n t r o d u c t i o n  o f  new t e c h n i q u e s  o f  p r o d u c t i o n  
and m a nagem e nt .
I n  1 9 8 4  t h e  Law o f  F o r e i g n  I n v e s t m e n t s  (Law 4 / 8 4  o f  14 
A u g u s t )  was p a s s e d .  I t  g u a r a n t e e s ,  i n t e r  a l i a ,  s e c u r i t y  
and l e g a l  p r o t e c t i o n  o f  p r o p e r t i e s  and r i g h t s  o f  
i n v e s t o r s  ( A r t i c l e  1 5 ) ;  i t  a s s u r e s  t h e  t r a n s f e r  o f  t h e  
e x p o r t a b l e  c a p i t a l , a m o r t i s a a t i o n  o f  l o a n s  r u n  i n t o  by
*6 - "Noticias" (news paper). Majwto, 22 Sept. 1987, 
page 3.
»7 -  Op c it., page
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f  o r e i g n i n v e s t o r s , as w e l  1 S  Hr* r e s p e c t  i  v'G i n t e r e s t
( A r t i c l e 17  - 1 ( a , b , c )  . Some o f G h s X n ĉ e xi t  x v* e s p r o v i d e d
i n  such Law a r e :  t h e exem p t  i o n o f C L.V S G G fn S d L‘ 0 s r e l a t i n g
t o  p r o p e r t i e s  i m p o r t e d  e i t h e r  t e m p o r a r i l y  o r  d e f i n i t i v e ­
l y ,  as  w e l l  a s  o f  dues  r e l a t i n g  t o  t h e  i m p o r t  o f  
raw m a t e r i a l s  o r  s u b s i d i a r y  m a t e r i a l s  f o r  p r o d u c t i o n  ( A r ­
t i c l e  1 9  C a , b > .  T h i s  Law may a t t r a c t  i n v e s t o r s  i n  s h i p ­
p i n g  ' o r  r e l a t e d  a r e a s  such as  b r o k e r a g e .
As f a r  
d e V e 1Q 
t r e  t r
as  t h e  c o u n t r y '
pment i s c o n ce
a n s p o r t  s>'stefii  i
( g o v e r n e d by app
s economy and i t s  p e r s p e c t i v e s  o f  
r n e d , one can e a s i l y  c o n c l u d e  t h a t  
'n Q £? I"'» .L -sviG ’’wHS rnp i ”C-.1. fnG iircsns 
r o p r i a t e  l e g i s l a i t i o n )  i n  p a r t i c u l a r
h a s  an i m p o r t a n  
low c o s ts . .
p l a y jc in g S
,3 - THE ROLE OF MOZAMBIQUE IN THE SADCC REGION
P e o p l e ' s  R e p u b l i c  o f  Mozam bique  i s  one t h e Vi 1. n  fcr
m eniD er S o u t h e r n  A f r i c a  D e v e lo p m e n t
C o - o r d i n a t i o n  C o n f e r e n c e  (S A D C C ) , o t h e r  s t a t e s  b e i n g
Ang o 1 cl, L s s o t o . M a l a w i Swa z i 1a n d , T an z an i  a ,
Za m bia  and Z im babw e .  The a im s  o f  t h i s  o r g a n i z a t i o n  a r e  
( i n  s h o r t )  t o  s e e k  c o - o r d i n a t i o n  o f  e f f o r t s  w i t h  a v i e w  
t o  a c c e l e r a t i n g  t h e  r e g i o n a l  d e v e l o p m e n t  a s  w e l l  a s  ■ t h e  
d e v e l o p m e n t  o f  e v e r y  member c o u n t r y  and t o w a r d s  r e d u c t i o n  
o f  e c o n o m ic  d e p e n d e n c e  f r o m  S o u th  A f r i c a .
M ozam bique  g e o g r a p h i c a l l y  h a s  a  p r i v i l e g e d  l o c a t i o n .  H e r  
m a in  p o r t s  and r a i l w a y  n e t w o r k ’ c a n  f a c i l i t a t e  t h e  e x p o r t s  
and i m p a r t s  f r o m  and t o  h e r  n e i g h b o u r i n g  c o u n t r i e s ,  t h u s
b e i n g  a p r e f e r e n t i a l A  C lU '  L-c t  p l a c e s  t h epa^ssage? Such
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country in a position of
ambit of t- hi 0 SADCC.*® As
o f hi a p uwO X s i i n k e G 1lf Q
playing an importa^nt rcle in th«
a matt-er of f a Cw
^ 1.1 ”5
he port- 
r Cj s , * r iQ
babwe (in the southern part) through the Ressano Garcia, 
Goba and Limpopo railway lines, forming the the southern 
port-railway system? the port of Beira is linked to Zim­
babwe and Malawi through two railway lines, which toge­
ther 'with a pipeline running from Beira Cin Moraimbique) 
to Mutâ rs (in Zimbabwe) and also a raiway line to 
Malawii, forming the center port-railway system nowadays
known as "Beira Corridor"? ai.nd fX V' i o  i ly the port of Nacala
1 inked to Malawi through the N a c 1 a n E tX  1 wc'.'y ' lxRi0  ^ •f f-, T-SJ. t J  i.
ming 1 i cr i i Lj iw i 1 V r.f x. i I wJ I  'c  i"' o  X  .1 w 0% ‘y syst e m . T h e c h a i r m a n s h i p-
of the S  o  1i-1"'! 0  IT i”i H  X l ' .1 c  a Transport and Communications Com™
mi ttee C> A ~r \ . n .5..ww >’**{ i vw w j vV J. w i iin the the SADCC structure, is O  Q  fit
m I .  C- "Cf E; Q to Mocambiquie. The Mozamb X c  -S n State < th roug h 4- U  i-..
Ministry -of Transport and CornmuriX C ions) is in charge of
oo-ord inating the activities CQv0red by the scope of the
-Among a number of developmental projects, which are being 
studied, implemev"ted or under consideration ivi the ambit 
of the SAEjCC in generâ l and of the STCC in particular
there is 'The Regional Cooperation in wD i < a. p  t I
In such project the establishment of a. SAEjCC group of 
experts in shipping has been suggested. They would, as 
recommended, form a shipping commission and a shipping
«8 - See Annex II - SAOCC Region rasp,
♦9 - SATCC Project 3.0.1 - The Regional Co-operation 
in Slipping suboitted by ISTIEC - University of 
Trieste, Italy, February 1987.
l e v e l . B o th t h ei n v e s t i g a t i o n  u n i t  a t  a r e g i o n a l  
c o m m is s io n  and t h e  u n i t  w o u ld  h a v e  c o n n e c t io n s  w i t h  
n a t i o n a l  s h i p p in g  c o m m it te e s  and • s h i p p in g  i n v e s t i g a t i o n  
u n i t s .
When c o n s i d e r i n g  s h i p p in g  d e v e lo p m e n t ,  t h e  d e v e lo p m e n t  
o f  t h e  r e s p e c t i v e  l e g i s l a t i o n  i s  t o  be c o n s id e r e d  as  
w e l l ,  f o r  t h e  s a k e  o f  t h e  w h o le  e c o n o m ic  d e v e lo p m e n t  
b o t h / e i t h e r  i n  t h e  a m b i t  o f  t h e  r e g i o n  a n d / o r  i n  t h e  
c o n t e x t  o f  i n d i v i d u a l  member c o u n t r i e s .
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2 . 4  -  MOZAMBIQUE'S M AR IT IM E A D M IN ISTR A TIO N
M a r i t i m e  a d m i n i s t r a t i o n  i n  M ozam bique  i s  c e n t r a l l y  
c a r r i e d  o u t  a t  t h e  M i n i s t r y  o f  T r a n s p o r t  and Com m unic-  
a t i q r i s  (MTC) , w h ic h  i s  a c e n t r a l  orga/n f o r  t h e  s t a t e  
p o l i c y  i m p l e m e n t a t i o n  r e g a r d i n g  t h e  w h o le  s e t  o f  a f f a i r s  
t h a t  i t s  name s u g g e s t s .  The MTC i s  h ead ed  (a s  i t  i s  
o b v io u s )  by a M i n i s t e r ,  who i n  m a r i t i m e  m a t t e r s  i s  s p e ­
c i a l l y  a s s i s t e d  by one o f  t h e  tw o  V i c e - M i n i s t e r s  o f  
T r a n s p o r t s  and C o m m u n ic a t io n .
W i t h i n  t h e  s t r u c t u r e  o f  t h e  MTC t h e r e  i s  a N a t i o n a l  
D i r e c t o r a t e  o f  M e r c h a n t  M a r in e  C P ir e c c ^ a  , N a c S o n a l  d<a 
M a r S n h ^ /D N / i ) . T h e  h ead  o f  t h i s  o r g a n ,  t h e  ' N a t i o ­
n a l  D i r e c t o r  o f  M e r c h a n t  M a r i n e ,  a c c o u n ts  t o  t h e  M i n i s ­
t e r  o f  T r a n s p o r t s  and C o m m u n ic a t io n s  f o r  t h e
«1D - The National Director of Jterchant Karine accounts 
also to the Vice-Kinister rim noraally has 
delegated cofipetences for aattere regarding 
maritime activities.
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a c t i v i t i e s  c a r r i e d  o u t  i n  t h e  s c o p e  o f  h i s  d i r e c t o r a t e  
a r e a .  The  N a t i o n a l  D i r e c t o r a t e  o f  M e r c h a n t  M a r i n e  i s  an  
o r g a n  o f  t h e  s t a t e  m a c h i n e r y ,  p a r t y  o f  t h e  M i n i s t r y  o f  
t h e  MTC w h ic h  d i r e c t s ,  p l a n s  c o - o r d i n a t e s  and c o n t r o l s  
t h e  m a r i t i m e ,  f l u v i a l  and l a c u s t r i a n  t r a n s p o r t  a c t i ­
v i t i e s ,  as  w e l l  a s  o t h e r  m e r c h a n t  m a r i n e  a c t i v i t i e s .  I t  
i ^  d i r e c t l y  t h r o u g h  t h e  DN/^f t h a t  he  M o za m b ic a n  S t a t e  
e x e r c i s e s  t h e  s o v e r e i g n t y  and j u r i s d i c t i o n  i n  t h e  i n t e r ­
n a l  w a t e r s ,  m a r i t i m e  p u b l i c  d o m a in  <;f r o m  t h e  la w  w a t e r  
l i n e  o r  f r o m  t h e  b a se  l i n e  up t o  IQD m e t e r s  a s h o r e ) , -  
t e r r i t o r i a l  s e a  and e x c l u s i v e  e c o n o m ic  z o n e .  A t t r i b u t i o n s  
o f  t h e  PA'A/, -  w h ic h  i s  a r e s u l t  o f  a r e c e n t  u n i f i c a ­
t i o n  o f  t h e  f o r m e r  N a t i o n a l  D i r e c t o r a t e s  o f  M a r i t i m e  
S a f e t y  and A d m i n i s t r a t i o n  CNTMF), and o f  M a r i t i m e  and  
F l u v i a l  T r a n s p o r t  iDNTAfFA  -  c o m p r i s e s ,  i n t e r  a l i a :
-  P r o m o t i o n  o f  s a f e t y  o f  n a v i g a t i o n  and s a f e t y  o f  
l i f e  a t  s e a ;
-  P r o m o t i o n  o f  m a r i n e  e n v i r o n m e n t  p r o t e c t i o n  and  
c o n t r o l  o f  a p p l i c a t i o n  o f  norms f o r  p r e v e n t i o n ,  
d e t e c t i o n  and com bat  o f  m a r i t i m e  p o l l u t i o n ;
-  E s t a b l i s h m e n t  o f  n o r m a t i v e  p r i n c i p l e s  on commer­
c i a l  s t r a t e g i e s  o f  m a r i t i m e  t r a n s p o r t ,  as  w e l l  as  
f r e i g h t  r a t e s ;  -  A s s u r i n g  t h e  r e p r e s e n t a t i o n  o f  
t h e  P e o p l e ' s  R e p u b l i c  o f  M oza m b iq u e  i n  t h e  i n t e r ­
n a t i o n a l  m a r i t i m e  o r g a n i s a t i o n s ;
-  A s s u r i n g  t h e  t u t o r s h i p  o f  s u b o r d i n a t e  i n s t i t ­
u t i o n s  ;
-  L o o k i n g  a f t e r  t h e  d i v u l g a t i o n  and f u l l f i l m e n t  o f  
t h e  m a r i t i m e  l e g i s l a t i o n  a p p l i c a b l e  t o  t h e  
c o u n t r y .
Among t h e  v a r i o u s  a t t i b u t i o n s  o f  t h e  N a t i o n a l  D i r e c t o r ,
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t h s r e  a r e  tw o  r e l a t e d  t o  t h e  s u b j e c t  i n t o  d i s c u s s i o n  
d e s e r v e  r e g a r d  i n  t h i s  t h e s i s .  uuch a r e  { .a .jto  s u b m it  
p r o p o s a ls  o f  l e g i s l a t i o n  r e g a r d i n g  t h e  m a r i t im e  com m erce ,  
s a f e t y  o f  n a v i g a t i o n  and t h e  p r o t e c t i o n  o f  t h e  m a r in e  
e n v i r o n m e n t  and m a r i t i m e  a d m i n i s t r a t i o n ,  and Cb) t o  p r e ­
p a r e  t h e  e l a b o r a t i o n  o f  t h e  s p e c i f i c  n a t i o n a l  l e g i s l a t i o n  
f o r  t h e  m e r c h a n t  m a r in e  s e c t o r .
The  o r g a n i s a t i o n a l  s t r u c t u r e  o f  t h e  N a t i o n a l  N a t i o n a l  
D i r e c t o r a t e  o f  M e r c h a n t  M ar in e '* *"̂ '̂  c o m p r is e s  d e p a r t ­
m e n ts ,  s e c t o r s  o r  s e r v i c e s  w h ic h  d e a l  w i t h  m a r i t im e  
s a f e t y ,  s h i p p i n g ,  i n s p e c t i o n s ,  a d m i n i s t r a t i o n ,  f i n a n c e s ,  
p l a n n i n g ,  m a r in e  p e r s o n n e l  and o t h e r s .  N a t i o n a l  I n s t i t u t e  
o f  H y d r o g r a p h ic  and t h e  N a u t i c a l  S c h o o l  f f o r  t r a i n i n g  o f  
m e r c h a n t  m a r in e  o f f i c e r s )  a r e  c o n s id e r e d  s u b o r d i n a t e  
i n s t i t u t i o n s  t o  ' t h e  MTC. PA/Af has  ( . l o c a l )  b r a n c h e s
nameo m a r i t im e  a d m i n i s t r a t i o n s , head ed  by m a r i t im e
a d m i n i s t r a t o r s ,  and c o v e r i n g  d i f f e r e n t  j u r i s d i c t i o n a l  
a r e a s  i n  t h e  a m b i t  o f  c o m p e te n c e  o f  t h a t  N a t i o n a l  D i r e c ­
t o r a t e  o f  M e r c h a n t  M a r i n e .
An A d - h o c  M a r i t i m e  T r i b u n a l  used  t o  f u n c t i o n  a t  
t h e  QX—PdA/ASA/A/?^ as  a s p e c i a l  t r i b u n a l  , w i t h  p a r t i c i  
p a t i o n  o f  a ju d g e  and a p u b l i c  p r o s e c u t o r  d e s i g n a t e d  by 
t h e  Ju d g e  P r e s i d e n t  o f  t h e  C i t y  o r  P r o v i n c i a l  C o u r t  t.a 
common c o u r t ) . T h i s  t r i b u n a l  d e a l s  w i t h  c a s e s  o f  v i o l a ­
t i o n  o f  t h e  t e r r i t o r i a l  w a t e r s ,  i l l e g a l  f i s h e r y  and  
u n l a w f u l  a c t s  p r e j u d i c i n g  t h e  m a r in e  e n v i r o n m e n t  and  
n a v i g a t i o n .  T h i s  i s  l i k e l y  t o  c o n t i n u e  b e c a u s e  o f  t h e
*11 - See diagraa of D!tl organisation structure in
Annex III.
as  a f o r e m e n t i o n e d ,  
m a r i t i m e  b u s i n e s s  a r e
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some o f  t h e  DNM  C o m p e te n c e s ,
Q u e s t i o n s  r i s i n g  f r o m  comms 
s e t t l e d  by common c o u r t s  a n d ,  
s t a t e - o w n e d  e n t e r p r i s e s ,  t h e  
s t e r i a l  l e v e l ,  a c c o r d i n g  t o  a 
on s t a t e  e n t e r p r i s e s ,  and  
t i m e  a s  an  a r b i t r a t i o n  body  f 
c r e a t e d .
r c i a l
i f  p a r t i e s  i n v o l v e d  a r e  
s e t t l e m e n t  i s  done  a t  m i n i ­
p r o v i s i o n  o f  t h e  Law 'i:'/81 
such  w i l l  r e m a i n  u n t i l  such  
i r  s t a t e  e n t e r p r i s e s  w i l l  be
The M i n i n i s t e r ' s  O f f i c e  d o  M i n i s t r o ^  w h ich
a s s i s t s  t h e  M i ' n i s t e r  and t h e  V i c e - M i n i s t e r s ,  I n t e g r a i - e s  a 
l e g a l  a d v i s o r y  b o d y .  Among t h e  l e g a l  a d v i s o r s ,  tw o
l a w y e r s  ( t h e  a u t h o r  b e i n g  
w i t h  m a r i t i m e  l e g a l  m a t t e r s ,  
l e g a l  a d v i s o r s  a r e :
-  t o  a s s i s t  t h e  M in  
N a t i o n a l  D i r e c t o r  o f  
m a t t e r s ;
one o f  th e m )  d e a l  s p e c i a l l y  
The m a in  f u n c t i o n s  o f  t h e
s t e r ,  V i c e - M i n i s t e r s  and  
t h e  M e r c h a n t  M a r i n e  i n  l e g a l
-  t o  p e r f o r m  t h e  w o r d i n g  o f  o r  g i v e  p r o p e r  fo r m  t o  
p r o p o s a l s  and c o u v i t e r  p r o p o s a l s  o f  a g r e e m e n ts ?
— d r a f t i n g  m i n i s t e r i a l  d i p l o m a s  and d i s p a t c h e s ,
p r o p o s a l s  o f  d e c r e e s  f o r  s u b m i s s i o n  t o  t h e  C o u n c i l  
o f  M i n i s t e r s ;
— to assist as well the shipping companies, which 
are tutored by the MTC, have no legal advisors on 
their own.
As part of the organisation of the MTC, there are consul 
tative organs from which the Minister gets support in his 
decision making and co-ordinating actions which cover
i n t e r  a l i a  r e g a r d i n g  t h e  m a r i t im e  f i e l d .  Such o rg a n s  a r e  
t h e  MTC C o - o r d i n a t i n g  C o u n c i l  <.CansE>J/70 C a o r d e n ^ d o r  d a  
MTC) t h e  MTC C o n s u l t a t i v e  B o a rd  iC o n s e lh o  C o n s u l t d v a  
and t h e  G e n e r a l  B o ard  o f  M e r c h a n t  M a r in e  C C o n s e J h o  
G e r a l  da M a r in h s  M s r c a n t e } .
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2.5 - THE SHIPPING INDUSTRY IN MOZAMBIQUE
The s h i p p in g  i n d u s t r y  i n  M ozam bique  has  i t s  h i s t o r i c a l  
b a c k g ro u n d  r o u g h ly  b a c k in g  t o  t h e  X V I I I  c e n t u r y ,  when  
m e r c a t i l e  n a v i g a t i o n  was c a r r i e d  o u t  by f o r e i g n  s h i p s  f o r  
c a r r i n g  s l a v e s  t o  B r a z i l ,  C uba , amd F re n c h  i s l a n d s  i n  t h e  
I n d i a n  O ce a n . M e r c a n t i l e  n a v i g a t i o n  was the 'n  s t i l l  
i n v o l v e d  i n  t r a n s p o r t i n g  g o ld  f ro m  M a n ic a  m in e s  i n  
C h a n g a m ira  la n d s  and i v o r y  f ro m  Z a m b e z ia ,  N ia s s a  and  
M a p u to ,  p e a r s  f ro m  S o f a l a  and In h a m b a n e ,  m a in ly  t o  P o r t u ­
g a l  and I n d i a .  I n  e x c h a n g e ,  c l o t h e s ,  guns  and s t r i n g s  o f  
f i n e  b e ad s  ( . /p js s a n g a s ')  w e re  c a r r i e d  by s e a  i n t o  t h e  
l a n d s  w h ic h  t o d a y  fo rm  M o z a m b iq u e . By 1 9 1 4 ,
( a f t e r  t h e  B e r l i n  C o n f e r e n c e ,  w h e re  M ozam bique  and o t h e r  
A f r i c a n  t e r r i t o r i e s  w e re  a l l o c a t e d  t o  P o r t u g a l )  news on 
t h e  e x i s t e n c e  o f  g o ld  i n  M a n ic a  was s p r e a d  o u t ,  t e n s  o f  
pounds w ere  t h e n  i n v e s t e d  f o r  e s t a b l i s h i n g  s t e a m s h ip  
l i n e s . T h e  demand f o r  c o m m o d i t ie s  was t h e r e ,  
w h ic h  cau s e d  a demand, f o r  s h i p s .  Though t h e  i d e a  o f  
e s t a b l i s h i n g  a s h i p p in g  i n d u s t r y  i n  M ozam bique  was t h e n  
v e r y  r e m o te ,  t h o s e  s h i p p in g  a c t i v i t i e s  a lo n g  t h e  
c o u n t r y ^  s c o a s t  c an  be t a k e n  as  t h e  p n e lu d ju in  o f  t h e
*12 - "Historia de Jfecaiibique - Vol. 2: Agressao Inpe- 
rialista (1881/1930)" - pp 17-18.
*13 - Op. cit - p. 54
s h i p p i n g  i n d u s t r y  i n  M o zam b iq u e .
T h r e e  p r i v a t e  s h i p p in g  c o m p a n ie s  h a v e  l a t e r  b een  e s t a b ­
l i s h e d  w h i t h  f o r e i g n  c a p i t a l  and f u l l y  o p e r a t e d  i n  
M o za m b iq u e .  T h e i r  names i r o n i c a l l y  s u g g e s te d  t o  be o f  
M o z a b iq u e  w h i l e  t h e i r  m a in  head o f f i c e s  w e re  a b r o a d .  Such  
c o m p a n ie s  w e re  C a m p s n h ja  M o ca .m b ica .n a  d e  N^veg<ac<aOf 
P a r c e r i a  Marii.;'/^;? d o  X a i - x a i , E m p re s s  d o  L im p o ­
p o  / ) .  C oL ftO f L t d .  W i t h i n  r o u g h l y  a p e r io d  o f  one  
y e a r  f o l l o w i n g  t h e  c o u n t r y ' s  in d e p e n d e n c e  t h e  o w n e rs  o f  
t h o s e  c o m p a n ie s  aban d o n ed  r u n n in g  them  i n  M o za m b iq u e .  
Such a t t i t u d e  c o n s t i t u t e d  a t h r e a t  t o  t h e  p a r a l i z a t i o n  o f  
M o zam b ican  c o a s t a l  t r a d e .  I n  f a c e  o f  t h i s  t h e  G o v e rn m e n t  
r e a c t e d  by i n t e r v e n i n g ,  u n d e r  t h e  D e c re e -L a w  1 6 / 7 5 ,  p a s ­
sed by t h e  T r z < n s i t i o n a l  G o v e rn m e n t ,  and s e t  t h e  c o m p a n ie s  
u n d e r  t h e  c o n t r o l  o f  a l i q u i d a t i o n  c o m m is s io n  d e s i g n a t e d  
by t h e  M i n i s t e r  o f  T r a n s p o r t  and C o m m u n ic a t io n s .  A s i m i ­
l a r  t r e a t m e n t  h as  been g i v e n  t o  some s h i p p in g  a g e n c i e s ,  
n a m ly  MS o h o  J  C o t t s ^  A f s v o t u r  and f i/s .v e /v a r  
w h ic h  w e re  s i m i l a r l y  a b a n d o n e d .
F o l l o w i n g  t h e  l i q u i d a t i o n  o f  t h e  ab an d o n ed  c o m p a n ie s ,  new 
c o m p a n ie s  s t a r t e d  t o  em m erge. I n  t h e  f i e l d  o f  a g e n c y  
a c t i v i t i e s  t h e  A g o n c S a  M a c S o n a J  d e  F r o t e  e  M a v e g a c a o !  
E m p re s a  E s t a t a s J  CAMEEEMA E .E ..->  a p p e a r e d ,  and  
f o r m a l l y  c r e a t e d  i n  1 9 7 7  w h i t h  p a r t  o f  i t s  c a p i t a l  
c o m p r is in g  some am ount o f  money p r o v id e d  by t h e  S t a t e  and  
an o t h e r  p a r t s  made o f  p r o p e r t i e s  f ro m  t h e  l i q u i d a t i o n  
p r o c e s s  o f  t h e  t h r e e  a f o r e  m e n t io n e d  s h i p p i n g  a g e n c i e s .  
ANFEEM A  i s  a s t a t e - o w n e d  s h i p p i n g  and f o r e w a r d i n g  
a g e n c y  e n t e r p r i s e .  I t  r e p r e s e n t s  a num ber o f  f o r e i g n  
s h i p p in g  c o m p a n ie s  t h e  s h i p s  o f  w h ic h  c a l l  a t  M o za m b ican  
p o r t s ,  as  w e l l  t h e  o w n e rs  o f  c a r g o  t r a n s i t i n g  th r o u g h
M o zam b iq u e  t o  and f ro m  f o r e i g n  h i n t e r l a n d .  T h e r e  a r e  
o t h e r  a g e n c y  c o m p a n ie s ;  one i s  t h e  E m p re s a  M a c a m b d o a n a  
c/ e ’ C a /rp a S t E /p p p p a a  E s i a i a J  ib fO L-AEiiO f E^E .^  i . e .  Mozam 
b ic a n  E n t e r p r i s e  o f  C a rg o ,  a s t a t e  e n t e r p r i s e  -  c r e a t e d  
i n  1 9 8 4  f o r  p r o c u r i n g  e x p o r t  and im p o r t  c a r g o ,  u n d e r  t h e  
t u t o r s h i p  o f  t h e  M i n i s t r y  o f  Commerce; o t h e r s  a r e  
/ i a n i c a  F r e i g h t  S e r v i c e s  and A / i l  M o c a /n b iq u e  w h ich  
a r e  p r i v a t e .
As t h e  r e s u l t  o f  t h e  l i q u i d a t i o n  o f  t h e  a l r e a d y  m e n t io n e d  
s h i p p i n g  c o m p a n ie s  an E /v p re s a  b fo c a m b ic a n a  d e  N a v e g a c a O f  
E m presa  E s t a t a l  ( 'A A U iQ U E f E . E .  em t c r m a c a o ) ^  i . e .  
t h e  M ozam bican  S h ip p in g  E n t e r p r i s e ,  a s t a t e  e n t e r p r i s e  
" u n d e r  f o r m a t i o n " ,  h as  been  e s t a b l i s h e d  on en e x p e r im e n -  
t a l  o r  p r o v i s o r y  b a s i s .  Such p r o v i s o r y  s i t u a t i o n  i s  t h e  
r e a s o n  f o r  t h e  w o rd s  " u n d e r  f o r m a t i o n " ,  and t h a t  was one  
o f  t h e  ways o f  a s s u r i n g  t h e  c o n t i n u a t i o n  o f  s h i p p in g  
a c t i v i t i e s  w h i l e  f e a s i b i l i t y  o f  t h e  e n t e r p r i s e  was b e in g  
a s s e s s e d  and some p r a c t i c a l  k n o w le d g e  b e in g  a q u i r e d  by 
new m a n ag e rs  d e s i g n e t e d  by t h e  MTC. The p o s i t i o n  o f  
e n t e r p r i s e  "e/v f o r / n a c a c ”  ~ i . e .  u n d e r  f o r m a t i o n  — was  
n e v e r t h e l e s s  a h a m p e r in g  s i t u a t i o n  f o r  t h e  d e v e lo p m e n t  o f  
a n a t i o n a l  s h i p p in g  i n d u s t r y ,  s p e c i a l l y  w i t h  r e s p e c t  t o  
t h e  l e g a l  p e r s o n a l i t y  f o r  f u l l  r e c o g n i t t i o n  o f  t h e  compa­
ny by t h i r d  p a r t i e s .  R e c o g n is in g  t h e  h a m p e r in g  s i t u a t i o n  
i n  w h ic h  such company u n d e r  f o r m a t i o n  w as , t h e  G o v e rn m e n t  
f o r m a l y  c r e a t e d  t h e  N A dI(?L /E f E . E .  on 18  May 1 9 8 4 ,  
as  a S t a t e  s h i p p in g  e n t e r p r i s e .
N A V IO E E f E . E .  * i s  a c a b o t a g e  e n t e r p r i s e  p e r f o r m i n g  
l i n e r  s e r v i c e s  f o r  c a r r y i n g  c a r g o  and p a s s e n g e r s ,  m o s t ly  
a lo n g  t h e  M o z a b ic a n  c o a s t .  I r r e g u l a r l y  m d lQ U E  s h i p s
c a l l  a t  p o r t s  o f  D u rb a n ,  D a r - e s - B a la m  and Mombasa, 
r e s p e c t i v e l y  i n  S o u th  A f r i c a ,  T a n z a n ia  "and K e n y a ,  i n
f l e e t  o ff e e d e r  s e r v i c e s .  T h i s  company p o s e s s e s  i t s  own 
n i n e  sh ip s* '^ '^  and i t  o p e r a t e s  w i t h  c h a r t e r e d  
v e s s e l s  as  w e l l .  I n  some t i m e  c h a r t e r  p a r t y  c o n t r a c t s
t h e r e  a r e  c la u s e s  o f  p u r c h a s e  o p t i o n  and p e r m is s i o n  by
s h ip w n e r s  so  as  t o  g i v e  t h e  new M osam bican  m e r c h a n t
m a r in e  o f f i c e r s  t h e  p o s s i b i l i t y  o f  p r a c t i c a l  t r a i n n i n g  on 
b o a rd  c h a r t e r e d  v e s s e l s .
I n  1 9 8 7  N A v^IQ U E ' f l e e t  o f  e i g h t  v e s s e l s  c a r r i e d
5 8 .1 %  o f  t h e  t o t a l  c a r g o  c a r r i e d  by t h e  com pany t h a t  
y e a r ,  w h i l s t  t h e  r e m a in in g  4 1 .9 %  was c a r r i e d  by c h a r t e r e d  
v e s s e l s  t h e  to n n a g e  o f  w h ic h  summed up t o  8 , ODD t o n s  DW 
and 1 1 7 3 2  GRT, w i t h  an a v e r a g e  a g e  o f  1 7 . 3  y e a r s .
T h e r e  i s  a n o t h e r  s h i p p in g  company w h ich  d e  J u r e  cams 
i n t o  e x i s t e n c e  i n  t h e  same d a t e  a s  N A v 'IQ U E , E .E .  T h i s  
i s  t h e  E m p re s a  d e  N a v e g s c a o  I n t e r n a c io n a J  f  E n ip re t> a
e s t a t e  1 (.N A i-'IN TE E ,, E . E . . ) ,  i . e .  E n t e r p r i s e  o f  I n t e r ­
n a t i o n a l  S h i p p i n g ,  s t a t e  e n t e r p r i s e .  T h i s  company was 
e s t a b l i s h e d  as  t o  o p e r a t e  i n  o c e a n  g o in g  t r a d e .  I t  s t a r ­
t e d  o p e r a t i n g  tw o  y e a r s  a f t e r  i t s  c r e a t i o n  w i t h  c h a r t e . . e d  
v e s s e l s ,  as  so  f a r  i t  h a s  no v e s s e l s  o f  i t s  own. I t s  
e x i s t e n c e  d e  d a c t'-e  was m arked  i n  t h a t  w ay . The compa 
ny t r a d e s  i n  r e g u l a r  s e r v i c e s  l i n k i n g  t h e  p o r t  o f  M ap u to  
t o  tw o  p o r t s  o f  U n i t e d  S t a t e  o f  A m e r ic a ,  and i n  t r a m p  
s e r v i c e s  t o  o t h e r  c o n t r i e s .  I n  some c a s e s  N A \/IN T E R  
and /iO C AEEO  c o - o p e r a t e  w i t h  r e s p e c t  t o  t h e  c a r r i a g e  
o f  e x p o r t  and im p o r t  c a r g o .  F r e i g h t s  a r e  n e g o t i a t e d  
a c c o r d in g  t o  t h e  r a t e s  p r e v a i l i n g  i n  t h e  i n t e r n a t i o n a l  
m a r k e t .
- See Anex IVs NAVIQUE's fleet tonnage - Table 1, 
and perforeance - Table 2.
M ozam bique  i s  n o t  y e t  a member o f  t h e  Code o f  C o n d u c t  and  
none o f  h e r  s h i p p i n g  c o m p a n ie s  is - n o t  y e t  member o f  an y  
c o n f e r e n c e  l i n e s .  Some b i l a t e r a l  a g r e e m e n ts  on c a r g o  
s h a r i n g  h a v e  b een  s ig n e d  by t h e  G o v e rn m e n t ,  t h r o u g h  t h e  
M i n i s t r y  o f  T r a n s p o r t  and C o m m u n ic a t io n ,  e . g .  w i t h  
B e lg iu m  -  on t h e  4 0 : 4 0 : 2 0  b a s i s  and w i t h  t h e  D e m o c r a t ic  
R e p u b l i c  o f  Germ any -  on t h e  5 0 : 5 0  b a s i s .
S h o r t  d i s t a n c e  s e r v i c e s ,  i n  w h a t  i s  c a l l e d  s m a l l  c a b o t ­
age and l o c a l  t r a f f i c ,  a r e  p e r fo r m e d  by s m a l l  
v e s s e l s ,  f e r r i e s  and b a r g e s ,  b o th  f o r  c a r r y i n g  p a s s a n g e rs  
and c a r g o  a lo n g  t h e  c o a s t ,  i n  l a k e s  and l a g o o n s .
C o m m e rc ia l  p o r t s ,  w h ic h  th o u g h  i n  M ozam bique  a r e  u r e a t e d  
as  p a r t  o f  t h e  p o r t —r a i l w a y  system-s and c e n t r a l l y  
d i r e c t e d  by t h e  N a t i o n a l  D i r e c t o r a t e  o f  P o r t s  and  
R a i lw a y s ,  d e s e r v e  a s p e c i a l  re m a rk  i n  t h e  a m b i t  o f  t h e  
M o z a b ic a n  s h i p p in g  i n d u s t r y .  As a m a t t e r  o f  f a c t  t h e i r  
im p o r t a n c e  i s  such t h a t  one c a n n o t  p r o p e r l y  c o n s i d e r  t h e  
c o m m e rc ia l  m a r i t im e  a c t i v i t i e s  w i t h o u t  m e n t io n in g  p o r t s .  
T h r e e  m a in  ( o r  i n t e r n a t i o n a l )  p o r t s ,  M a p u to ,  B e i r a  and  
N a c a la  a r e  fo u n d  a lo n g  t h e  c o a s t .  T h e s e  p o r t s  t o g e t h e r  
w i t h  r a i l w a y  l i n e s  c o n n e c te d  t o  them  s e r v e  t h e  f o r e i g n  
h i n t e r l a n d  fo rm e d  by t h e  n e i g h b o r in g  l a n d lo c k e d  c o u n t r i e s  
and S o u th  A f r i c a ,  beyond t h e  s e r v i c e s  t h e y  r e n d e r  t o  t h e  
d o m e s t ic  n e e d s .  The  p o r t s  o f  In h a m b a n e  and Q u e l im a n e  
c o n n e c te d  t o  s e c o n d a r y  r a i l w a y  l i n e s  and o t h e r  s e c o n d a r y  
p o r t s ,  Pemba, M a c u s e ,  and C h in d e  s e r v e . ,  th o u g h  t o  a 
l i m i t e d  e x t e n t ,  t h e  n a t i o n a l  h i n t e r l a n d .  T h e y  p a r t i c i p a t e  
i n  t h e  movement o f  c o m m o d i t ie s  f ro m  p l a c e s  w h e re  t h e y  a 
p ro d u c e d  t o  t h e  p l a c e s  o f  c o n s u m p t io n ,  i n d u s t r i a l  t r a n s ­
f o r m a t i o n ,  c o m m e r c i a l i z a t i o n ,  o r  e x p o r t a t i o n  and i n  
p a s s a n g e r  t r a f f i c .  N a t i o n a l  c a b o t a g e  b e n e f i t s  f ro m  low
p o rt ,  d u e s  w h ic h  a r e  f i x e d  by t h e  S t a t e .  F r e i g h t  r a t e s  f o r  
b o th  t y p e s  o f  c a b o t a g e  a r e  s i m i l a r l y  f i x e d  by t h e  S t a t e .
M a r in e  In s u r a n c e  i s  n a t i o n a l l y  c a r r i e d  o u t  by E m pres^s  
/ io c ^ /T tb S c a in s  c/ b  S e g u r o s  (EM O SE) a s t a t e —owned e n t e r ­
p r i s e  u n d e r  t h e  M i n i s t r y  o f  F i n a n c e .  W i t h i n  t h e  o r g a n ­
i z a t i o n  o f  t h i s  company t h e r e  i s  a  d e p a r t m e n t  f o r  
m a r i t i m e  i n s u r a n c e .  Though t h e  m a r in e  in s u r a n c e  s e r v i c e  
t h a t  EM O SE  p r o v i d e s ,  m ost v e s s e l s  i n v o l v e d  i n  s h i p ­
p in g  a r e  n o t  i n s u r e d .
As f a r  as  s h i p y a r d s  a r e  c o n c e r n e d ,  M o z a b iq u e  c o u n ts  
p r e s e n t l y  w i t h  tw o  s h ip  r e p a i r i n g  c o m p a n ie s  u n d e r  t h e  
c o n t r o l  o f  t h e  M i n i s t r y  o f  I n d u s t r y  and E n e r g y ,  v i z  t h e  
E/vprBSB. cfe  Eep^<3Z''i30oes /'•/b v b j .s  cfe M a p u to  t h e  E p r e s B  
o 'b  re p B X 'B o o B S  , A 4 ? j s  cfct S e x r -B ,  U n d e r  t h e  M i n i s t r y  o f  
T r a n s p o r t  and C o m m u n ic a t io n s  t h e r e  i s  t h e  m a in t e n a n c e  
d r y —dock  o f  M a p u to ,  t h e  E p r e s B  d e  M < anu ten cB O  A/b v b J  i n  
M a p u to .  T h e r e  i s  a f l o a t i n g  dock w h ic h  m a in l y  s e r v e s  v e s ­
s e l s  i n v o lv e d  i n  f i s h e r i e s ,  p r o b a b ly  u n d e r  t h e  t u t o r s h i p  
o f  t h e  S e c r e t a r y  o f  S t a t e  o f  F i s h e r y .  Y e t  u n d e r  t h e  MTC 
t h e r e  i s  a m a in t e n a c e  u n i t  f o r  s m a l l  m a r in e  c r a f t  
i n v o l v e d  i n  l o c a l  t r a f f i c  l o c a t e d  i n  Z a b e z i a ,  b e in g  t h e  
l a t t e r  C B n t r a  d e  /dcinut-BniTtSO A /c iy B j C C E /iA N A }.
From t h i s  c h a p t e r  i t  can  be s e e n  t h a t  e f f o r t s  a r e  b e in g  
c a r r i e d  o u t  t o w a r d s  de  d e v e lo p m e n t  o f  s h i p p in g  i n  Mozam­
b i q u e .  T h i s  i s  one more p i e c e  o f  e v id e n c e  o f  t h e  need  f o r  
an u p d a te d  r e l a t e d  l e g i s l a t i o n .
C I H A R T - E I R  3  
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3.1 - BACK GROUND AND GENERAL PRESENT STATE
S o m e l i t  e r e t  l i  r  e a b d u t
to oo)/oI u.ci8? n-ha'c- 'cHo
)ique history-'̂ -’-s , 1 eads
?nce of positive law in
oack as to 1S9Qs, when
. e s were u n G s p 'c ̂ K i r iq the
i that positive penal and
to be intreduced. A num be r
■ree-1aws, decrees, etc. )
of 1 aw, which have been
then been maide appliCcible
l a b o r  la w s  h a v e  b een  t h e  f i r s t  
o f  l e g a l  in s t r u m e n t s  C la w s , dS' 
r e l a t e d  t o  v a r i o u s  b i 'a n ch e s
t o  M o za m b iq u e , s i m i l a r l y  t o  w h a t  hap p en ed  i n  o t h e r  P o r ­
t u g u e s e  c o l o n i e s .  G r a d u a l  r e p la c e m e n t  o f  p a r t  o f  t h e  
n a t u r a l  la w  p r a c t i c e d  among n a t i v e s  has  i n  such way t a k e n  
p l a c e .  E a r l i e r  i n  t h e  1 9 7 D s ,  p r o b a b ly  i n  1 9 7 2 ,  M o z a b iq u e  
was ch an g ed  fro m  t h e  s t a t u s  o f  " O v e rs e a  P o r tu g u e s e  P r o ­
v i n c e  t o  " O v e r s e a "  P o r tu g u e s e  S t a t e " .  C o n s e q u e n t ly  some 
e n c r e a s e s  i n  l e g i s l a t i v e  c o m p e te n c e  h a v e  b een  g i v e n  t o  
t h e  l o c a l ,  c o l o n i a l  a u t h o r i t i e s ,  t h e  t o p  o f  w h ic h  was t h e  
L e g i s l a t i v e  A s s e m b ly .  Thus  L e g i s l a t i v e  R e g u l a t i o n s  
C D J p J a m ^s  L e g is J a t jL \ f o s . )  w i t h  f o r c e  o f  l a w ,  r e g u l a t i n g  
some a s p e c t s  o f  t h e  e c o n o m ic  and s o c i a l
*15 “ "Histora de Kocafflbique - Vci. 2; Agressao 
Imperialista (1888/1930)".
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l i f e  o f  Mozam bique  c o u l d  be l o c a l l y  p a s s e d .  Anyhow most- 
o f  t h e  l e g i s l a t i o n  pa ss e d  b e f o r e  t h e  i n d e p e n d e n c e  ( w i t h  
t h e  e x c e p t i o n  o f  t h a t  one pa ss e d  by t h e  T r a n s i t i o n a l  
Government'* '^ *.! was c o n c e i v e d  t o  m a i n l y  s e r v e  t h e
c o l o n i a l  i n t e r e s t s .  Though t h e  r e c o g n i t i o n  o f  t h a t  f a c t ,  
such l e g i s l a t i o n  c o u l d  n o t  be r e j e c t e d  t o t a l l y  when t h e  
c o u n t r y  a s c e n d e d  t o  i n d e p e n d e n c e .  A c h a o s  w o u ld  h a ve  
r e s u l t  f r o m  t h e  vacuum t h a t  c o u l d  h a ve  been  c r e a t e d  i f  
such  r e j e c t i o n  had o c u r r e d  w i t h o u t  i m m e d i a t e  r e p l a c e m e n t ,  
w h ic h  was n o t  p o s s i b l e .  T h u s ,  a s  i t  has  been a l r e a d y  men­
t i o n e d  i n  t h e  i n t r o d u c t i o n ,  a g r e a t  d e a l  o f  c o l o n i a l  
l e g i s l a t i o n  h a s  been i n h e r i t e d  and a d a p t e d  a s  M oza m bican  
l a w .  The A r t i - c l e  7 9  o f  t h e  C o n t i t u t i o n  t h r o u g h  w h ic h  such  
i n h e r i t a g e  has  o c c u r r e d ,  i s  t r a n s l a t e d  as  f o l l o w s :  
F o r m e r  l e g i s l a t i o n  w h i c h  i s  c o n t r a r y  t o  t h e  C o n s t i t u t i o n  
i s  a u t o m a t i c a l l y  r e v o k e d .  F o r m e r  l e g i s l a t i o n  w h i c h  i s  n o t  
c o n t r a r y  t o  t h e  C o n s t i t u t i o n  s h a l l  be m a i n t a i n e d  i n  f o r c e  
u n t i l  such t i m e  i t  i s  a l t e r a d  o r  r e v o k e d . "
As t o  make t h e  a d a p t a t i o n  c o m p l e t e  o r ,  i n  o t h e r  w o r d s ,  t o  
b r i n g  t h e  a c c e s s i o n  o f  t h e  l e g i s l a t i o n  i n t o  f u l l  e f f e c ­
t i v e n e s s ,  t h e  M i n i s t e r  o f  J u s t i c e  has  o r d e r e d ,  t h r o u g h  a 
p r o p e r  l e g a l  i n s t r u m e n t  w i t h i n  h i s  c o m p e t e n c e s ,  t h a t  
w o r d s ,  such as  " P o r t u g a l "  and " P o r t u g e s e "  s h o u l d  r e a d  a s  
" M o za m b iq u e "  and " M o z a m b ic a n " .
*16 - The Tramsitional Governaent has been appointerd 
aunder Wie Lusaka Agreeaient, signed on 7 
Septeaber 1974 by FRELIMO and the Portuguese 
Governaent has rulled the Country Iroa 20 
septeaber 1974 up to 24 June 1975.
The e x i s t i n g  l e g i s l a t i o n  i n  t h e  P e o p l e 's  R e p u b l i c  o f  
M ozam bique  c o m p r is e s ,  t h u s ,  a g r e a t  d e a l  o f  o f  t h e  fo r m e r  
c o l o n i a l  l e g i s l a t i o n  ( i n c l u d i n g  some i n t e r n a t i o n a l
c o n v e n t i o n s  t o  w h ic h  P o r t u g a l  was pa^rty , made a p p l i c a o l e  
t o  M o za m b iq u e ) as  w e l l  as  t h a t  one c o n s e q u e n t  t o  t h e  
in d e p e n d e n c e .  Some o f  t h e  l a t t e r  h a s  g r a d u a l l y  b een  r e p ­
l a c i n g  t h e  f o r m e r ,  b u t  a l o t  h as  y e t  t o  be d o n e .  A s m a l l -  
s e c t o r  o f  t h e  l e g i s l a t i o n  p r i o r  t o  t h e  in d e p e n d e c e  d e s e r ­
v e s  a p a r t i c u l a r  r e m a r k .  Such i s ,  as  p a r e s e n t h e s i c a l l y  
a f o r e m e n t i o n e d ,  t h e  l e g i s l a t i o n  passed  by t h e  T r a n s i t i o ­
n a l  G o v e rn m e n t (2 0  S e p te m b e r  1 9 7 4  t o  24  Ju n e  1 9 7 5 )  xn 
w h ic h  FRELIMO (M o zam b iq u e  L i b e r a t i o n  F r o n t )  h e ld  t h e
m a j o r i t y h i s  l e g i s l a t i o n  a im ed  rnaiin ly  a t  s e c u r i n g  t h e
h arm o n y  o f  s o c i a l  and e co n o m ic l i f e  o f  t h e  c o u n t r y  d u r in g
t h e  t r a n s i t i o n a l  p e r i o d .  An im p o r t a m t  p a r t  o f  such  l e g i s ­
l a t i o n  i s  s t i l l  v a l i d .  The a l r e a d y  m e n t io n e d  D e c r e e —La^w 
1 6 /7 5  i s  an  e x a m p le  o f  such l e g i s l a t i o n .
As t o  end t h i s  s e c t i o n  i t  can  be s a i d  t h a t  t h e  M o zam b ican  
l e g i s l a t i o n  i n  i t s  p r e s e n t  s t a t e  i s  u n d e r  a p r o c e s s  o f  
t r a n s f o r m a t i o n  t o w a r d s  t h e  d e v e lo p m e n t ,  a lo n g  w i t h  t h e  
d e v e lo p m e n t a l  e f f o r t s  . th s i t  a r e  b e in g  c a r r i e d  o u t  i n  
v a r i o u s  s e c t o r s  o f  t h e  c o u n t r y ' s  l i f e .
3.2 HIERARCHY OF LAWS AND LEGISLATIVE 
COMPETENCE OF DIFFERENT STATE ORGANS
The h i e a r a c h y  o f  o f  la w s  ( la w s  b e in g  t a k e n  as  d i f e r r e n t  
t y p e s  o f  l e g a l  i n s t r u m e n t s )  may n o t  h a v e  much p a r t i c u l a r ­
i t i e s  i n  te r m s  o f  h i e r a r c h i c a l  s t r u c t u r e  p e r  s e . Some 
d e g r e e  o f  p a r t i c u l a r i t y  may e x i s t  w i t h  r e g a r d  t o  t h e  t e r ­
m in o lo g y  used a s  t o  r e f e r  t o  t h e  names o r  t y p e s  o f  such
i n s t r u m e n t s  and t h e  d e g r e e  o f  t h e i r  l e g a l  f o r c e
C o r re s p o n d e n c e  w i t h  t h e  t e r m i n o l o g y  used  i n  t h e  E n g l is t i  
s y s te m  may n o t  be fo u n d  i n  t h i s  s t u d y ,  due t o  d i f f e r -  
e n c e s  b o th  i n  l e g a l  s y s te m s  and la n g u a g e s .  N o n t h e l e s s , an  
i d e a  o f  o f  c o r r e s p o d e n c e  t h r o u g h  as  r e f e r e n c e  t o  t h e  
names o r  t y p e s  o f  l e g a l  i n s t r u m e n t s  p r e s e n t e d  i n  d e c r e a ­
s in g  ’O r d e r  o f  t h e i r  h i e r a r c h y ,  i n  p a r a l e l  w i t h  t h e  S t a t e  
o r g a n s  c o m p e te n t  f o r  p a s s in g  th e m , a s  f o l l o w s :
C i)  C o n s t i t u t io n ' * '^  -  P e o p l e ' s  A s s em b ly
a m b le ia P a p u la r )
i )  Law P c^ c p le 's  A s s e m b ly  o r  
S t a n d in g  C o m m iss ion  o f  
t h e  P e o p l e 's  A s s em b ly
/P er-//7 i;V ,'7£-"/'7  i
r/c? P o p u la r ^
( i i i )  P r e s i d e n t i a i l  D e c re e  -  P r e s i d e n t  o f  R e p u b l i c  
C D e c r e to  P r e s l d s n c ' i a J .> ( ’F r a s l d e n t e  d a
P e p u d J  i c a ;
C iv )  D e c re e  ('D e e r e ta . )  a n d
fo r m e r  D e c re e -L a w -  C o u n s i l  o f  M i n i s t e r s
( D e e r e  t o  ~L e l  J ( ‘C o n s e J D o  d e A/JnJe
t r e e
Cv) M i n i s t e r i a l  R e g u l a t i o n  
( D ip lo m a  A / I n l s t e r l a J  -  M i n i s t r y  o r  M i n i s t r i e s  
and f o r m e r  P o r t a r l a J  j o i n t l y .
*18 - See footnote 1 (page 1)
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L e g i s l a t i v e  r e g u l a t i o n s  passed  i n  a p e r io d  p r i o r  t o  t h e  
in d e p e n d e n c e  may ( t o  t h e  a u t h o r ' s  m in d )  a t  l e a s t  be c l a s ­
sed  i n  t h e  i t e m  C iv )  o f  t h e  h i e r a r c h y ,  i n  r e a s o n  o f  t h e  
s u b j e c t  m a t t e r s  r e g u l a t e d  t h r o u g h  th e m . T h i s  may be a 
d i s c u s s i b l e  i s s u e ,  f o r  t h e  f a c t  t h a t  any  o r g a n  o f  t h e  
c o l o n i a l  l o c a l  pow er was h i e r a c h y c a l l y  i n f e r i o r  t o  t h e  
t h e n  P o r t u g u e s e  C o u n c i l  o f  t h e  S t a t e  ( e q u i v a l e n t  t o  t h e  
C o u n c i l  o f  M i n i s t e r s )  and e v e n  p r o b a b ly  t o  t h e  M i n i s t r y  
o f  O v e r s e a s .  On t h e  o t h e r  hand t h e  n a t u r e  o f  m a t t e r s  
r e g u l a t e d  i n  such le g  i s  1 a c t iv e  r e g u l a t i o n s ,  i n  p a r t  
beca^use o f  t h e i r  s o c i a l  i m p a c t ,  d e s e r v e  b e in g  t r e a t e d  a t  
t h e  l e v e l  o f  t h e  P e o p l e 's  A s s e m b ly .  As an e x a m p l e , t h e  
L e g i s l a i t i v e  R e g u l a t i o n  1 5 9 5  o f  2 3  A p r i l  1 9 5 6 ,  on l a b o r  
r e l a t i o n s ,  t h e  u p d a te d  c o n t e n t  o f  w h ich  became p a r t  o f  
t h e  new L a b o r  Law (Law S /3 5  o f  14  D e c e m b e r ) , was passed  
by t h e  P e o p l e 's  A s s e m b ly .  D is p a t c h e s  o f  M i n i s t e r s ,  w h ich  
s o m e t im e s  a-ire n o r m a t i v e  i n s t r u m e n t s  c a n ,  a s  s u c h ,  be 
c la s s e d  i n  w h a t  c o u ld  be ( v i )  i n  t h e  a f o r e  p r e s e n t e d  
h i e r a r c h y .
The  h i e a r c h y  o f  la w s  f o l l o w s  t h e  h i e r a c h y  o f  s t a t e  
o r g a n s ,  i n  l i n e  w i t h  C h a p t e r  I I  o f  t h e  C o n s t i t u t i o n  
w h ic h  p r o v i d e s  on S t a t e  C e n t r a l  O rg a n s  ( '" O r g ^ o s  C e n ~  
t r < 3 js  d o  E s t a d o ” .) b e in g  g o v e rn e d  by a p r i n c i p l e  
a c c o r d in g  t o  w h ic h  lo w e r  o rg a n s  a r e  s u b o r d i n a t e d  t o  
h i g h e r  o r g a n s ,  w i t h i n  t h e  s p i r i t  o f  u n i t y  o f  p o w e r .  
D i f f e r e r e n t l y  f ro m  w h a t  h a p p e n s  in- many c o u n t r i e s ,  i n  t h e  
P e o p l e ' s  R e p u b l i c  o f  M ozam bique  t h e r e  i s  no d i v i s i o n  
o f  p o w ers  i n t o  l e g i s l a t i v e ,  e x e c u t i v e  and j u d i c i a l .  The  
a l r e a d y  m e n t io n e d  h i r a r o b - y  o f  s t a t e  o rg a n s  g i v e s  an  i d e a  
o f  such s u b o r d i n a t i o n .  A c t i v i t i e s  o f  c o u r t s  a r e  so  f a r  
lo o k e d  a f t e r  by t h e  M i n i s t e r  o f  J u s t i c e ,  w h ic h  n e v e r t h e ­
l e s s  d oes  n o t  h i n d e r  t h e  ju d g e  f ro m  o b e d ie n c e  t o  t h e  law  
and o n l y  t o  t h e  la w .
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3.3- SYSTEM OF ENACTMENT OF LAWS
E n ac t f f isn t  o f  l a w s  i n  Mozam bique  i s  l a s  n o r m a l l y  h a p p e n s  
i n  o t h e r  c o u n t r i e s )  a c o r o l l a r y  o f  a p r o c e s s  w h ich  
c o m p r i s e s  a  number o f  s t a g e s .  The d u r a t i o n  o f  t h a v  
p r o c e s s  i s  m a i n l y  d e t e r m i n e d  by t h e  d e g r e e  o f  t h e  comp­
l e x i t y  o f  t h e  s u b j e c t  m a t t e r  r e g u l a t e d  and t h e  way how 
o r g a n i s m s  and p e o p l e  i n v o l v e d  r e l a t e  among t h e m s e l v e .
One o f  t h e  f i r s t  s t e p s  o f  t h e  l e g i s l a t i v e  p r o c e s s  i s  t h e  
d r a f t i n g  o f  a b i l l .  T h i s  may be done  by a p e r s o n  o r  g r o u p  
o f  p e o p l e  who h a v e  r e c e i v e d  an o r d e r  and n e c e s s a r y  i n s ­
t r u c t i o n s  f ro m  a c o m p e t e n t  e n t i t y  r e g a r d i n g  t h e  m a t t e r  t o  
be r e g u l a t e d ,  t h e  o b j e c t i v e ,  and c^ddressees c i  t n e  l a w .
As f a r  as  t h e  i n i t i a t i o n  
a s  c l a s s e d  i n  t h e  i t e m  l i  
t h e  p r e c e d i n g  s u b - c h a p t e r ,  
o f  t h e  C o n s t i t u t i o n  i s  p r e
o f  a law  ( . s t r J c ' t u s  s e n s u s ^  
i )  o f  t h e  h i r a r c h y  p r e s e n t e d  i n  
a t r a n s l a t i o n  o f  A r t i c l e  45  
s e n t e d  as  f o i l o w s :
"Initiative of laws belongs:
a) to the Central Committee of
FRELIMO,*'^® wich determines the 
principles of legislation;
h> to the Standing Comission of the People's 
Assembly;
«18 - "FRELIMO" was the nase of Vhe MozaabiquB libera­
tion aovesent, but after ttie Country's 
independence it has been adopted as the naiae 
of the ruling party.
c) to the Council of Ministers;
d) to the Corcimi s s i ons of the People's 
Assembly.
A d e c r e e  may be i n i t i a t e d  as  a c o n s e q u e n c e  of a  d e t e r ­
mination p r o v id e d  i n  a l a w .  F o r  e x a m p le ,  t h e  Law S /8 5  
(Labor Law) p r o v id e s  i n  i t s  A r t i c l e  1 (5) t h a t  "legal
labour relations of State civil servants shall be settled 
by specific statute. As a c o n s e q u e n c e ,  a G e n e r a l  
S t a t u t e  o f  S t a t e  C i v i l  S e r v a n t s  h as  been passed  by t h e  
C o u n c i l  o f  M i n i s t e r s  i n  1987. A d e c r e e  may r e s u l t  as  
w e l l  f ro m  a s u g g e s t io n  o r  p r o p o s a l  made by one o r  more  
members o f  t h e  C o u n c i l  o f  t h e  M i n i s t e r s .  T h a t  maiy o c c u r  
when t h e r e  i s  a n e e d ,  n o t i c e d  by one o r  miore M i n i s t e r i e s  
o r  e v e n  S e c r e t a r i e s  o f  S t a t e  w i t h  r e g a r d  t o  a m a t t e r  o r  a 
s e t  o f  i n t e r . r e l a t e d  m c it te rs  c o n c e r n in g  t h e i r _  f i e l d  o f  
a c t i v i t i e s .
A d e c r e e  may p r o v i d e  t h a t  a M i n i s t e r i a l  R e g u l a t i o n  s h a l l  
be is s u e d  by a M i n i s t r y  o r  M i n i s t r i e s ,  j o i n t l y ,  t o  r e g u ­
l a t e  c e r t a i n  m a t t e r s .  F o r  exa im p le ,  t h e  Law 2 / 8 1  on s t a t e  
e n t e r p r i s e s  c o n t a i n  a p r o v i s i o n  w h ic h  d e t e r m in e s  t h a t  
i n t e r n a l  r e g u l a t i o n s  o f  such e n t e r p r i s e  s h a l l  be a f t e r  
t h e i r  c r e a t i o n ,  by t h e  r e s p e c t i v e  c e n t r a l  s t a t e  o r g a n  o f  
t u t o r s h i p .
The Presidencial Decree no. 69/83 of 29•Decembember defi­
nes the objectives and competences of the Ministry of 
Justice. As provided in the Article 1 of such Decree, one 
of the competences of the Ministry of Justice is to 
promote "legislative initiatives for the elaboration of 
a new law. Furthermore, one of the objectives to be pro­
ceeded by that Ministy 'is to elaborate and ameliorate
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t h e  l e g i s l a t i o n  t o  be c o n s t i t u t e d  i n  t h e  n a t i o n a l  l a w ,  
t a k i n g  r o o t  f r o m  t h e  c u l t u r a l  an  p o l i t i c a l  l i f e  o f  o u e r  
P e o p l e . . . "  -  A r t i c l e  2 C b ) .  F o r  m a t e r i a l i s i n g  such  
o b j e c t i v e  i n  t h e  dom ain  o f  l e g i s l a t i o n ,  t h e  M i n i s t y  o f  
J u s t i c e  " a )  d i r e c t s  m e t h o d o l o g i c a l l y  t h e  p r o c e s s  o f  
l e g i s l a t i o n  e l a b o r a t i o n ,  a i m i n g  a t  
a m e l i o r a t i o n  o f  i t s  t e c h n i c a l  l e v e l  and o f  
t h e  e s t a b l i s h e d  l e g a l  o r d e r ;
b )  e l a b o r a t e s  law s  w h i c h  a r e  n e c e s s a r y  t o  t h e  
m a in  s e c t o r s  o f  s o c i o  e c o n o m i c - l i f e  and  
p e r f o r m s  t h e  s y s t e m a t i c  g a t h e r i n g  o f  
e x p e r i e n c e  a c q u i r e d  t h r o u g h  p a r t i c i p a t i o n  o f  
p e o p l e ' s  masses i n  t h e  a d m i n i s t r a t i o n  and  
a p p l i c a t i o n  o f  j u s t i c e "  -- A r t i c l e  3 ( 4 ) .
The  M i n i s t r y  o f  J u s t i c e  h a s  g e t  i n  " i t s  c r g a n i s a t i c n a i  
s t r u c t u r e  a D e p a r t m e n t  c f  L e g f i s l a t i c n  R e s e a r c h  D e v e l o p ­
m e n t ,  w h ic h  h as  been  p r o m o t i n g  a number 'Cf t h e  w o rk s h o p s  
d e v o t e d  t o  v a r i o u s  l e g a l  m a t t e r s .  One o f  w o r k s h o p s  ( w h e r e
P r o f e s s o r  John W i l s o n  and P r o f e s s o r  C h a . r le s  D e b a t t i s t a
h a v e  l e c t u r e d )  was d e v o t e d  t o  t h e  th em e  " I n t e r n a t i o n a l  
Commerce and M a r i t i m e  Latw", i n  May 1 9 8 5 .
The d r a f t i n g  o f  a l e g i s l a t i o n  b i l l  may be a s s i g n e d  t o  one  
o r  more  p e r s o n s  and one o r  more  l a w y e r s  a r e  n o r m a l l y  
i n v o l v e d .  B u t  t h o s e  p e o p l e  may n o t  be a c q u a i n t e d  enough  
w i t h  t h e  s u b j e c t  m a t t e r  so a s  t o  cope  w i t h  a l l  p a r t i c u l ­
a r i t i e s  r e l a t e d  t o  t h e  m a t t e r  a im e d  a t .  Then  o t h e r  p e o p l e  
w i t h i n  t h e  o r g a n i z a t i o n  o r / a n d  o f  o t h e r  o r g a n i s m s  o r  
i n s t i t u t i o n s  a r e  c a l l e d  up t o  c o l a b o r a t e .  S o m e t im e s  
s p e c i a l  m e e t i n g s  a r e  p ro m o te d  as  t o  e n a b l e  t h e  c o l l e c t i o n  
o f  i n f o r m a t i o n  w i t h  a v i e w  t o  e l a b o r a t i n g  a f i r s t  d r a f t .
D is c u s s io n  o f  d r a f t s  o r  b i l l s  a r e  n o r m a ly  c a r r i e d  o u t  a t  
v a r i o u s  l e v e l s ,  such as  s p e c i a l  c o m m is s io n s  o f  t h e  
P e o p l e ' s  A s s e m b ly ,  C o u n c i l  o f  M i n i s t e r s ,  P a r t y  c o m m it te e s  
o r  o t h e r  p o l i t i c a l  s t r u c t u r e s ,  s o c i a l  and p r o f e s s i o n a l  
o r g a n i z a t i o n s ,  m i n i s t e r i a l  b o a r d s ,  e t c .  S u b s e q u e n t  new 
d r a f t s  may r e s u l t  f ro m  such  d i s c u s s i o n s  b e f o r e  t h e  f i n a l  
b i l l  i s  p r o d u c e d .
A c c e s s io n  o r  r a t i f i c a t i o n  o f  i n t e r n a t i o n a l  c o n v e n t i o n s  i s  
p r e c e d e d  r o u g h ly  by a s i m i l a r  p r o c e d u r e  t o  t h e  one  
f o l l o w e d  f o r  t h e  e n a c tm e n t  o f  t h e  d o m e s t ic  l e g i s l a t i o n .  
The 1 9 7 8  I n t e r n a t i o n a l  C o n v e n t io n  on S t a n d a r d s  o f  
T r a i n i n g  and C e r t i f i c a t i o n  and W a tc h k e e p in g  f o r  S e a f a r e r s
(STCW/7S.! , as  avi e.Kaimpj 
t h e  s t e p s  b e lo w :
has i n  i t s  m a in  l i n e s  f o l l o w e d
An o r d e r  has  b een  g i v e n  t o  t h e  l e g a l  a d v i s o r s  w o r k in g  f o r  
t h e  t h e n  M i n i s t r y  o f  P o r t s ,  R a i lw a y s  and M e r c h a n t  M a r in e  
C A / jn J B ie r lo  a 'as  P a r ta s ^  C<aminhas cfs F e r r o  e  A te rx n h e  
A fe r c a r ife  o r  A/PCFA/AF (now MTC) t o  s t u d y  t h e
STCW/7S C o n v e n t io n  w i t h  v ie w  t o  a c c e s s io n  t o  i t .  T h e r e  
h as  been a need  f o r  c o n s u l t i n g  some o f f i c i a l s  t i e d  t o  
somie m i n i s t e r i a l  o rg a n s  o r  s u b o r d i n a t e  i n s t i t u t i o n s  t o  
MTC, such  a s  t h e  t h e n  P IA M S A /A P  and N a u t i c a l  S c h o o l .  
The p u rp o s e  wais t o  c h ec k  t h e  l e v e l  and s y l l a b i  o f  e d u c a ­
t i o n  and t r a i n i n g  o f  m e r c h a n t  m a r in e  o f f i c e r s  and t h e  
d e g r e e  o f  s u i t a b i l i t y  o f  t h e  l e g i s l a t i o n  w h ic h  was t h e n  
i n  f o r c e ,  com pared  t o  t h e  STCW /78 C o n v e n t io n .  From t h e  
d i s c u s s io n s  h e l d  i t  h a s  been  c o n c lu d e d  t h a t  e x i s t i n g  
l e g i s l a t i o n  s h o u ld  be r e v i s e d  a s  t o  b r i n g  i t  i n t o  h a rm o ­
ny w i t h  t h e  C o n v e n t io n .  A n o t h e r  f i n d i n g  was t h e  f a c t  t h a t  
due t o  t h e  c h a r a c t e r  o f  t h e  C o n v e n t io n ,  beyon d t h e  need  
f o r  s e c u r i n g  t h e  s a f e t y  o f  n a v i g a t i o n ,  a c c e d in g  t o  t h e  
STCW C o n v e n t io n  w o u ld  p u t  M o zam b iq u e  i n  a p o s i t i o n  o f
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e x e r c i s i n g  t h e  p o r t  s t a t e  c o n t r o l .  I t  was a l s o  b o rn  i n  
m ind t h a t  M o zam b ican  s h i p s  c a l l i n g  a t  o t h e r  s t a t e  p o r t s  
m ig h t  be s u b j e c t  t o  t h e  p r i n c i p l e  of. "no more f a v o r a v l e  
t r e a t m e n t " .
A s e m in a r  h as  b een  c o n ven ed  t o  d is c u s s  t h e  m a t t e r  w i t h  
p a r t i c i p a t i o n  o f  r e p r e s e n t a t i v e s  o f  v a r i o u s  i n s t i t u t i o n s  
somehow r e l a t e d  w i t h  t h e  m a t t e r .  Some o f  t h e  p a r t i c i p ­
a n t s  w e re  f ro m  t h e  M i n i s t r i e s  o f  E d u c a t io n  and o f  F o r e i g n
A f f a i r s  and S e c r e t a r i e s  o f  
L a b o r .  A c o n c e n s u s  i n  t h e  
t i o n  h as  been a c h i e v e d ,  b u t  
d o cu m en t w h ic h  i n c lu d e d  a s 
t e n t  and b r i e f  c o n s i d e r a t  
p r e p a r e d  by t h e  m a r i i
a cc o m p an y , t o g e t h e r  w i t h  
M i n i s t r y  o f  F o r e i g n  A f f ^ ^ i r 5 ,  
t h e  M i n i s t e r  o f  P o r t s ,  R a i U  
se  p a p e r s  h a v e  ben s e n t  t o  
t h e  R e p u b l i c  P r e s l d e n c l ^
S t a t e  o f  F i s h e r i e s  and o f  
s e n s e  a c c e d in g  t o  t h e  c o n v e n -  
t h e r e  was y e t  a way t o  g o .  A 
.mmary o f  t h e  C o n v e n t io n  c o n -  
,ons on i t s  c o n t e n t s  h a v e  been  
.ime l e g a l  a d v i s e r s ,  as  t o  
a f a v o r a b l e  o p i n i o n  o f  t h e  
a f o r m a l  p r o p o s a l  ma\de by 
lays  and M e r c h a n t  M a r i n e .  T h o -  
t h e  O f f i c e  o f  P r e s id e n c y  o f  
d s  P s p u b J lC iS .  A s e s s io n  whe­
r e  t h e  a c c e t i o n  o f  STCW/7S C o n v e n t io n  h a s  been  c o n ven ed  
and such a c c e s s io n  f i n a l l y  r a t i f i e d  by t h e  C o u n c i l  o f  
M i n i s t e r s .  A f t e r  t h e  n e c e s s a r y  p u b l i c t i o n  o f  t h e  d e c i ­
s i o n ,  i n s t r u m e n t s  o f  a c c e s s io n  h a v e  been d u e l l y  d e p o s id e d  
w i t h  t h e  IMO S e c r e t a r y  G e n e r a l .
A law  o r  a d e c r e e ,  a f t e r  b e in g  a p p ro v e d  by t h e  c o m p e te n t  
o r g a n  i s  o r d e r e d  t o  be p u b l i s h e d  by t h e  P r e s i d e n t  o f  t h e  
R e p u b l i c .  M i n i s t e r i a l  R e g u l a t i o n s ,  a f t e r  b e in g  s ig n e d  by  
t h e  M i n i s t e r ,  a r e  s e n t  t o  t h e  P r e s id e n c y  o f  R e p u b l i c  whe­
r e  some la w y e r s  v e r i f y  c e r t a i n  a s p e c t s ,  such  as  t h e  w o r­
d in g  and l e g a l i t y ,  and a f t e r w a r d s  t h e y  a r e  s e n t  t o  t h e  
J tT /p re n B ^  A/b c j o h is I  ( N a t i o n a l  P r e s s ) ,  f o r  p u b l i c a t i o n  
t h r o u g h  t h e  B a l e t i n  dB  P e p u b l l c B  (B P .)  ̂ t h e  o f f i c i a l
publication of the Peoplie's Republic of Mozambique.
Some C o n v e n t io n s ,  m a in ly  t h o s e  w h ic h  a r e  s e l f - s u s t a i n i n g ,  
a r e  p u b l i s h e d  t o g e t h e r  w i t h  t h e i r  t r a n s l a t i o n  i n t o  P o r t u ­
g u e s e ,  t h e  c o u n t r y ' s  o f f i c i a l  l a n g u a g e .  I t  seems t h a t  
n o n s e l f  s u t a i n i n g  t r a t i e s  a r e  n o t  p u b l i s h e d  i n  t h e i r  o r i ­
g i n a l  t e x t ,  s i n c e  t h e i r  c o n t e n t  i s  g e n e r a l l y  r e f l e c t e d  xn 
t h e  d o m e s t ic  l e g i s l a t i o n .  T h e r e  h a v e  b een  i n d i c a t i o n s  
t h a t  t h e  s e v e n  P o r tu g u e s e  s p e a k in g  S t a t e s  (M o z a m b iq u e ,  
A n g o la ,  B r a s i l ,  Cape V e r t ,  G u i n a e - B i s s a u , P o r t u g a l ,  and  
Sao Toms a P r i c i p e  h ave
t e x t o f  c o n v e n t io n s
r  o f f a c t ,  i n  1 9 7 4 s r e  was a m e e t in g  i n  M ap u to  
Cf-lozambique) w h e re  t h e  t r a n s l a t i o n  o f  t h e  1 9 8 2  UN Law o f  
t h e  Sea C o n v e n t io n  was d is c u s s e d  and p r o b a b ly  a g re e d  
u p o n ,
By p r e s e n t i n g  t h e  M o za m b ican  l e g i s l z i t i o n , x t s  h i e r a r c ­
h i c a l  a s p e c t s  and e n a c tm e n t  s y s te m ,  ci ro u g h  p i c t u r e  o f  
t h e  l e g a l  b u i l d i n g  o r  l e g i s l a i t i o n  u n i v e r s e  h as  been  
g i v e n ,  w h e re  t h e  c o u n t r y ' s  c o m m e r t ia l  m a r i t im e  
l e g i s l a t i o n  i s  i n s e r t e d  as  a s p e c i f i c  s e t .  
n e c e s s a r y  g ro u n d  h a s  been b u i l t  up f o r  a b e t t e r  
d i s c u s s i o n  o f  t h e  c o r e  p a r t  o f  t h e  t h e s i s .
Thus a
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OF̂  th e : M0 ZAHB.XCA,H COMMERCX AiL-
MARXTXME LEGXSLATXOH
4 . 1  -  AN OVERVIEW OF THE E X IS T IN G  DOMESTIC COMMERCIAL 
M AR ITIM E LE G IS LA TIO N  AND GENERAL C R IT IC A L  
CONSIDERATIONS ON IT S  STRUCTURE AND CONTENTS
EKisting Mohambican cqmfnei’'cia 1 aritime legislation, as 
a l r e a d y  m e n t io n e d  i n  tine t h e s i s  i n t r o d u c t i o n ,  h as  been  
i n h e r i t e d  f ro m  P o r tu g e s e  c o l o n i a l  a u t h o r i t i e s ,  l i k e  m ost  
o f  t h e  l e g i s l a t i o n  i n  f o r c e  i n  t h e  c o u n t r y .  I t  i s  Mozam­
b ic a n  l e g i s l a r t i o n  by a d a p t a t i o n ,  t h i s  b e in g  a c o n s e q u e n c e  
o f  t h e  a l r e a d y  m e n t io n e d  c o n s t i t u t i o n a l  p r o v i s i o n  o f  t h e  
a r t i c l e  7 9 .  F o r  a b e t t e r  i m p l e m e n t a t i o n  o f  such  p r o v i -e'
o r d e r h as  been
£iry ch an g es  t o
name - S u b -c h a
The  c o m m e rc ia l  m a r i t i m e  l e g i s l a t i o n  i n  f o r c e  i n  Mozam­
b iq u e  i s  b a s i c a l l y  fo u n d  i n  Book I I I  -  M a r i t i m e  Commerce, 
o f  t h e  M o zam b ican  ( e x - P o r t u g u e s e )  C o m m e rc ia l  Code,  
H e r e i n a f t e r  r e f e r r e d  t o  as  C o m m e rc ia l  Code o r  s im p l y  a s  
C ode. The Code was p r o m u lg a te d  on 28  J u n e  1 9 8 8  and made 
a p p l i c a b l e  t o  M ozam bique  on 2 0  F e b r u a r y  1 8 9 4 .  The  c o n t ­
e n t s  o f  Book I I I  i s  c o m p le m e n te d  o r  s u p l le m e n t e d  o r  
i n  some c a s e s  u p d a te d -  by some lo o s e  d o m e s t ic  l e g a l
i n t r u m e n t s . I n t e r n a t i o n a l  c o n v e n t i o n s  t o  w h ic h  P o r t u g a l
was p a r t y and a s  such made e x t e n s i v e  t o  M ozam bique  f o r
a p p l i c a t i o n c a n  be t a k e n  as  c o n s t i t u t i n g  a l s o  a c o m p l e -
m e n t a r y  and u p d a t i n g  i n s t r u m e n t  o f  ' t h e  d o m e s t i c  l e g i s l a ­
t i o n  on m a r i t i m e  commerce .
Book I I I  o f  t h e  C o m m e rc ia l  Code h a s  i t s  a r t i c l e s  
d i s t r i b u t e d  i n t o  e i g h t  t i t l e s ,  and i t  c an  be o u t l i n e d  a s
f o l l o w s :
C i ) G e n e r a l  p r o v i s i o n s  on s h i p s  -  t h e i r  l e g a l  
n £ i t u r e ,  nant iona  1 i  t y , b u i l d i n g ,  r e p a i r ,  
o w n e r s h i p  arid s e i z u r e  ( t i t l e  I ,  c h a ip t e r  I ,
T - i  ^  T  r- Q  C !! . —  A  O  n  i .  U  j . .  u .  X  t r  r -w  * r  O  /  i .  ^
C i i ) S h ip o w n e r  — his i  c i v i l  l i a b i l i t y ,  h i s  
r e l s i t i o n s h i p  w i t h  t h e  c a p t a i n  (  o r  m a s t e r . ! ,  
p a t n e r s h i p  and r e s p e c t i v e  l e g a l  r e g i m e  ( t i t l e  
I ,  c h a p t e r  I I ,  a r t i c l e s  4 9 2  -  495?
i. i  1 i C a p t a i n  ( o r  m a s t e r )  —  h i s  f u n c t i o n s ,  
l i a b i l i t i e s ,  r e s p o n s i b i l i t y ,  r i g h t s  a n d ,  
c o m p e t e n c e s ,  and books  t o  be c a r r i e d  on b o a r d  
u n d e r  t h e  m a s t e r ' s  r e s p o n s i b i l i t y  , ( t i t l e  I ,  
c h a p t e r  1 1 1 ,  a r t i c l e s  4 9 6  - 5 1 5 ;
< i v ) Crew ( t i t l e  I ,  c h a p t e r  I V ,  a r t i c l e s  5 1 6  -  5 3 7  
— c o m p l e t e l y  r e v i s e d  by t h e  D e c r e e s —Laws  
4 5 9 6 9  and 4 5 9 6 9 ;
( v ) B i l l  o f  l a d i n g  -  i t s  c o n t e n t  and f u n t i o n s  
( t i t l e  I ,  c h a p t e r  V ,  a r t i c l e s  5 3 9  -  5 4 0 ) ;
C v i ) A f f r e i g h t m e n t  ( o r  c h a r t e r i n g )  -  c h a r t e r p a r t y ,t r t y ,
C v i i )
< V i i i)
( i  X )
( X )
C x i )
m o d a l i t i e s  o f  a f f r e i g h t m e n t ,  r i g h t s  and  
o b l i g a t i o n s  o f  c o n t r a c t i n g  p a r t i e s ,  d e l i v e r y  
o f  goods and l i e n s  o v e r  g o o d s ;
P a s s e n g e r s  -- t r a n s p o r t a t i o n  r e g i m e ,  r i g h t s  
and o b l i g a t i o n s  o f  c o n t r a c t i n g  p a r t i e s  ( t i t l e  
I ,  c h a p t e r  V I I ,  a r t i c l e s  5 6 3  ~ 5 7 3 ) ;
L i e n s  -- t h e i r  
a p p o r t i o n m e n t  
o v e r  s h i p s ,  
ch a p t e  r  V I I I ,
r a n k i n g ,  s u b s i s t e n c y ,
e n d o r s e m e n t  and e x t i n c t i o n
c a r g o  and f r e i g h t ( t i t l e  I
S e c t i o n  I , a r t i c l e s 574- — 5 8 3 ;
Maritime Hyppotecs Cor Mortgages tneir
c o n s t  i  t u t  i o n ,  r e g  u 1a t  i  on
r e g i s t r a t i o n ,  c o n c o u r s e  o f  
l o s s  o r  u n s e a w o r t h i n e s s  
V I I I ,  s e c t i o n  I I ,  c i r t i c l e s
, e x t i n c t i o n  and  
c r e d i t s  and s h i p ' s  
( t i t l e  I ,  c h a p t e r  
5 8 4  5 9 4 )  ;
I n s u r a n c e  a g a i n s t  s e a  - r i s k s  ( o r  m a r i n e  
i n s u r a n c e )  -  a p p l i c a t i o n  o f  t h e  g e n e r a l  r u l e s  
on i n s u r a n c e  p r o v i d e d  in Book I I  o f  i^he 
C o m m e rc ia l  Code ,  m a r i t i m e  i n s u r a n c e  p o l i c y , 
d u r a t i o n  and l i m i t a t i o n ,  u n i n s u r a b i e  v a l u e s
and t h i n g s ,  i n s u r e r ' s  l i a b i l i t i e s  a 
o b l i g a t i o n s  ( t i t l e  I I ,  a r t i c l e s  595  -- 6 1 5 ) ;
Abandonm ent  -  a b a n d o n m en t  o f  i n s u r e d  o b j e c t s ,  
n o t i f i c a t i o n ,  e x t e n s i o n ,  e f f e c t s  and
i n e f f i c i e n c y  o f  a b a n d o n m e n t ,  r i g h t  o f  r e g r e s s  
( o r  r i h g t  o f  f a l l i n g  back  on a n o t h e r  a s  
p r i m a r l y  l i a b l e )  i n  c a s e  o f  s e i z u r e  o f  t h e  
s h i p  ( t i t l e  I I I ,  a r t i c l e s  6 1 6  -- 6 2 5 ) ;
39
C X i  i  ) C o n t r a c t  o f  ( m a r i t i m e )  r i s k  -  i t s  f o r m ,  
t r a n s m i s s i b i l i t y  and o b j e c t ,  am ount  o f  l o a n ,  
e x o n e r a t i o n  o f  t h e  r i s k  t a k e r ,  c o n t r i b u t i o n  
f o r  a v e r a g e s ,  c o n c o u r s e  o f  l o a n s  ( t i t l e  I V ,  
a r t i c l e s  6 2 6  ~ 6 3 3 ) ;
C X i  i  i ) A v e r a g e s  -  t h e i r  c o n c e p t  and v a r i e t i e s ,  
a p p o r t i o n m e n t ,  c o n t r i b u i t i o n  and a d j u s t m e n t  
( t i t l e  V ,  a r t i c l e s  63A -  6 5 3 ) ;
< X i  V ) F o r c e d  h a r b o r a g e s  -  t h e i r  c a u s e s ,  
f o r m a l i t i e s ,  c h a r g e s ,  l e g i t i m a c y ,  l i a b i l i t y  
f o r  dam ages ,  r e p a i r  o r  s a l e  o f  c a r g o  and  
j u s t i f i e d  d e l a y  due. t o  f o r c e d  h s i rb o r a g e  
( t i t l e  VI, a r t i c l e s  6 5 4 - - 6 6 3 )  ;
C XV) C o l l i s i o n  -  c u l p a b i l i t y  and f o r t u i t y , '  s h i p s  
l o s s  and r i g h t  o f  r e m e d y ,  c l a i m s  f o r  l o s s e s  
and dam ages ,  a p p l i c a b l e  law  and c o m p e t e n c e  o f  
c o u r t  ( T i t l e  VII, a r t i c l e s  5 6 4  -  6 7 5 ) ;
C X V i  ) S a l v a g e  and a s s i s t a c e  -  s h i p s  and w r e c k s  
a p p r o p r i a t i o n , o b l i g a t i o n  o f  t h e  s a l v o r ,  
s u r v e i l l a n c e  o f  g ro u n d e d  s h i p ,  d e s t i n y  o f  
s a l v a g e d  o b j e c t s ,  r e m u n e r a t i o n  and i t s  
g o v e r n i n g  l a w ,  amd c o m p e t e n t  c o u r t  f o r  
c l a i m s .
I n  c o n s t r u i n g  Book I I I  o f  t h e  C o m m e rc ia l  Code i t  i s ,  i n  
some c a s e s ,  n e c e s s a r y  t o  r e s o r t  t o  o t h e r  p r o v i s i o n s  o f  
such  Code C e . g .  i n  p a t n e r s h i p  and i n s u r a n c e )  and t o  t h e  
C i v i l  Code C e . g .  i n  s e t t l e m e n t  o f  h y p o t e c s  o r  m o r t g a g e s ) .
inst-rument-5 which a r e
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The m a in  d o m e s t i c ,  l o o s e  l e g a l  
c o m p l e m e n t a r y ,  s u p p l e m e n t a r y  o r  u p d a t i n g  t o  Book I I I  o f  
t h e  Code i n t o  c o n s i d e r a t i o n  a r e  t h e  f o l l o w i n g :
( a )  The  N a v i g a t i o n  A c t  <'’/4c'6c> c/e  , o f
8  J u l y  1 S 6 3 ,  d e a l i n g  w i t h  n a t i o n a l t y - o f  s h i p s ,  
p r o b a b l y  made a p p l i c a b l e  t o  Mozam bique  a t  
t h e  same t i m e  as  t h e  C o m m e rc ia l  Code;
Cb) The D e c r e e s - - l a w s  4 2 5 4 4  and 4 2 5 4 5 ,  b o th  o f  14  
November  1 9 5 9 ,  d e a l i n g  w i t h  c o m m e r c i a l  
r e g i s t r a t i o n  o f  s h i p s  and made a p p l i c a b l e  t c  
Mozam bique  t h r o u g h  R e g u l a t i o n  2 2 1 3 9  o f  2 9  
J u l y  1 9 6 6 ,
D e c r e e - - l a w  3 7 0 5 2 ,  o f  9 S e p t e m b e r ,  d e a l i n g  w i t h  
n a t i o n a l i t y  o f  s h i p p i n g  e n t e r p r i s e s ;
D e c r e e - - l a w  3 7 0 5 3 ,  o f  9 S e p t e m b e r ,  1 9 4 8 ,  on  
i n s c r i p t i o n  o f  s h i p p i n g  o p e r a t o r s ;
D e c r e e - l a w  3 9 3 7 5 ,  o f  3 O c t o b e r ,  1 9 5 3 ,  
r e s e r v i n g  t o  n a t i o n a l  f l e e t  t h e  t r a f f i c  o f  
p a s s a n g e r s  and goods  b e tw e e n  n a t i o n a l  p o r t s .
D e c r e e  4 / 8 4 ,  o f  1 A u g u s t ,  d e f i n i n g  t h e  l e g a l  
r e g im e  o f  a g e n c y  a c t i v i t i e s  o f  s h i p s  and o f  
c a r g o  i n  i n t e r n a t i o n a l  t r a n s i t ;
Cg> M i n i s t e r i a l  R e g u l a t i o n  
r e g a r d i n g  l i c e n c i n g  
c o m p l e m e n t a r y  s e r v i c e s  
D e c r e e  4 / 8 4 ;
4 0 / 8 4  s e t t l i n g  m a t t e r s  
o f  a g e n c y  a c t i v i t i e s  and  
r e f f e r r e d  t o  i n  t h e
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( h )  D i s p a t c h  o f  t h e  M i n i s t e r  o f  P o r t s ,  R a i l w a y s  and  
M e r c h a n t  M a r i n e  d e t e r m i n i n g  t h e  r e q u i s i t e s  
f o r  e x e r c i s i n g  a g e n c y  a c t i v i t i e s ;
C i )  D i s p a t c h  o f  t h e  M i n i s t e r  o f  P o r t s ,  R a i l w a y s  and  
M e r c h a n t  M a r i n e  and o f  F i n a n c e s  d e t e r m i n i n g  
f i s c a l  r e q u i s i t e s  f o r  r e q u e s t i n g  c o n c e s s i o n  o f  
l i c e n c i n g  o f  a g e n c y  a c t i v i t i e s
The  s t u c t u r a l  a s p e c t  o f  t h e  l e g i s l a t i o n  i s  
f o r m .  I f  t h e  fo rm  c a r r i e s  d e f e c t s  i t  
i n f l u e n c e  t h e  u n d e r s t a n d i n g  o f  i t s  c o n t a n
a u t h o r  
o f  t h e
f i n d s  some r e l e v a n a n c e  i n  d i s c u s s i n g  
l e g i s l a t i o n  i n  c o n s i d e r a t i o n .
p a r t  o f  i t s  
may n e g a t i v e l y  
t .  T h u s ,  t h e  
t h e  s t r u c t u r e
The  a r t i c l e s  o f  Bock I I I  o f  
c h i e f l y  d i s t r i b u t e d  i n t o  e i g h  
t i t l e  ( T i l e  I  -  Of S h i p s )  hcis
t h e  C o m m e rc ia l  Code a r e  
t i t l e s .  The f i r s t  o f  t h e s e  
t h e  p a r t i c u l a r i t y  o f  b e i n g
d i v i d e d  i n t o  c h a p t e r s ,  t h e  l a s t  o f  w h ic h  c o m p r i s i n g  tw o  
s e c t i o n s .  The r e m a i n i n g  s e v e n  t i t l e s  c o m p r i s e s  a r e d u c e d  
number o f  a r t i c l e s ,  w i t h o u t  b e i n g  o r g a n i s e d  n e i t h e r  i n t o  
c h a p t e r s  n o r  i n t o  s e c t i o n s .  The p r o b le m  o f  t h e  s t r u c t u r e  
o f  t h i s  Book r e s i d e s  i n  t h e  f a c t  t h a t  a r e a d e r  o r  t h e  
a d d r e s s e e  o f  t h e  law  c a n  n o t  e a s i l y  r e a l i s e  o r  i m a g i n e  
t h a t  t h e  p r o v i s i o n s ,  r e g u l a t i n g ,  f o r  exam.ple m a t t e r s  
r e g a r d i n g  s h i p s  ( a r t i c l e s  4 8 5  - 4 9 5 )  and t h o s e  r e g a r d i n g  
b i l l s  o f  l a d i n g  ( a r t i c l e s  5 3 9  -  5 4 0 )  a r e  p r o v i d e d
upon u n d e r  t h e  same h e a d i n g  .o f  t h e  " T i t l e  I  -  S h i p s "  
( " T S t u I o  I  -  D o s  N a v S o s " .>  . A d i f f e r e n t  c a s e  i s  t h a t  
o f  " T i t l e  I I  -  I n s u r a n c e  A g a i n s t  Sea  R i s k s "  ( ' " T l t u l o  I I  
-  Do S e g u ro  C o n t r a  os R i s c o s  do M s r" .>   ̂ w h e re  p r o v i ­
s i o n s  on a b an d o n ed  o b j e c t s ,  i n s t e a d  o f  b e i n g  r a n g e d  u n d e r  
t h i s  t i t l e ,  a r e  fo u n d  u n d e r  " T i t l e  I I I  — A bandonm e nt"  
C T I tu J o  I I I  -  D o  A b s n d o n o " } .
W ith  r e g a r d  t o  t h e  g e n e r a l  c o n t e n t  c o v e r e d  by t h e  Book 
I I I  o f  t h e  C o m m e rc ia l  C ode , t h e  a s p e c t  s u b j e c t  t o  t h e  
a u t o r s '  c r i t i c i s m  i s  c o n n e c te d  w i t h  t h e  s u i t a b i l i t y  o f  
i t s  h e a d in g  -  " M a r i t i m e  Commerce" C a m e rc J a
M a r i t i m e .  P r o v i s i o n s  u n d e r  t h i s  h e a d in g  i n c l u d e  
m a t t e r s  o f  a d m i n i s t r a t i v e  n a t u r e ,  C e .g .  n a t i o n a l i t y  and  
r e g i s t r a t i o n  o f  s h i p s )  and t h o s e  p e r t a i n i n g  t h e  s p h e r e  o f  
l a b o u r  r e l a t i o n s  -  c r e w ) . I t  a p p e a r s  t h a t  t h e  i n c l u s i o n  
i n  t h e  C o m m e rc ia l  Code o f  such p r o v i s i o n s  r e g a r d i n g  
m a t t e r s  o f  non c o m m e rc ia l  n a t u r e  h a s  been  done  co f i l l  
g a p s  l e f t  by t h e  N a v i g a t i o n  A c t ,  t h e  p r o m u lg a t io n  o f  
w h ic h  p re c e d e d  t h e  C o m m e rc ia l  C ode. Though che l a c t  t h a t  
t h i s  i s  n o t  at p a r t i c u l a r  c a s e  o f  t h e  M o zam b ican  
l e g i s l a t i o n ,  i t  m ust be c o r r e c t e d  i n  t h e  f ra m e w o rk  o f  
b u i l d i n g  up a new n a t i o n a l  m a r i t im e  lasw.
The C o m m e rc ia l  Code i s  o u t d a t e a ,  s p e c i a l l y  i n  i t s  p r o v i s —
t h e  m a r i t i m e  com m erce . Some o f  themio n s  a im ed at,
p r e s c r i b e  o l d - f a s h i o n e d  p r a c t i c e s ,  as  i t  i s  t h e  c a s e  o f  
c o m p e te n c e s  g i v e n  t o  t h e  s n i p  m a s t e r  (.to  be c o n s id e r e d  
l a t e r  o n )  . I t  leaves ; c e r t a i i n  a s p e c -ts  o f  i t s  f i e l d  o f  
a p p l i c a t i o n  u n d e r —r e g u la i t e d  o r  e v e n  u n r e g u l a t e d ,  as  i t  i s  
t h e  c a s e  o f  o w n e r s h ip ,  p a t n e r s h i p ,  f r e i g h t  f o r w a r d i n g ,  
s h i p  c h a n d l i n g .  I t  m ig h t  be s a i d  t h a t  p ro b le m s  c o n n e c te d  
w i t h  t h i s  m a t t e r s  c o u ld  be s o lv e d  by r e s o r t i n g  t o  o t h e r  
l e g a l  i n s t r u m e n t s  such a s  t h e  C i v i l  C ode , t h e  R e g u l a t i o n  
o f  P a t n e r s h i p s  o r  e v e n  t h e  r e s t  o f  t h e  C o m m e rc ia l  C ode;  
b u t  due t o  t h e  s a l  g e n e r a 's  c h a r a c t e r  o f  t h e  m a r i t i m e  
com m erce , such  a r e c o u r s e  may n o t  be s a t i s f a t o r y .
I n  r e s p e c t  t o  t h e  c a r r i a g e  o f  goods by s e a  no r e f e r e n c e  
o f  s h i p p in g  d o c u m e n ts ,  s u ch  a s  m a t e s 's  r e c e i p t  and seaw ay  
b i l l  i s  m ade. W ith  r e g a r d  t o  c a r r i a g e  o f  p a s s e n g e rs  by 
s e a  n o t h in g  i s  p r o v id e d  on c o m p e n s a t io n  o r  in d e m n i t y  i n
p a s s e n g e a n d i . D S S
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c a s e  o f  i n j u r i e s  
o f  , o r  damage t o
lo s s  o f  1 
p a s s e n g e r '
ife of
s lu g g a g e .
M a r in e  i n s u r a n c e  i s  n o t  s u f f i c i e n t l y  c o v e r e d .  . I n  t h i s  
r e s p e c t  i t  m ust be b o rn e  i n  m ind t h a t  t h e  U n i t e d  K ingdom  
i n s u r a n c e  m a r k e t  i s  so d o m in a n t  t h a t  h e r  p o l i c y  h a s  been  
a d o p te d  by many c o u n t r i e s .  W i th  r e g a r d  t o  t h i s  m a t t e r  i t  
seems o p p o r tu n e  t o  q u o te  w h a t  i s  s a i d  i n  t h e  P o l i s h  
M a r i t i m e  Code;
"Provisions of the Maritime Code on the con­
tracts of marine ii'isurance indicate to a strong 
inspiration by the English law of marine insu­
rance, particularly as regards the principle of 
the insurer's liability and the wide use of 
abandonment
The c h a p t e r  d e a l i n g  w i t h  c h a r t e r i n g  f.or ax f  e ig h t m e n t  .> 
m a t t e r s  n e e d s  a th o r o u g h  r e v i s i o n ,  f o r  t h e  f a c t  t h a t  i t s
'E c o n f u s i n g .  I n  c o n s i d e r i n g  t h i s  m a t t e r  
d i s c u s s i o n  m=iy be h e l d  ( n o t  i n  t h i s  
s r ly  w i t h  r e g a r d  t o  t h e  l e g a l  n a t u r e  o f  
c c n t r a c s ,  w h e th e r  t h e y  a r e  c o n t r a ic t s  o f  
is  by s e a  o r  c o n t r a c t s  o f  h i r e  o f  t h e
___   K ! ~. *-L ̂  -T f - N ^  T m zs r*l ca i . J i  ■!“ K
f  ew p r o v i s i o ns B.'i
some d o c t r i r'i31
s tu d y ) , p a r t i c u l .
t h e c h a r t e r in g
c a r r i a g e  o f goQ:
sh i  p o r  o f h e r
re g a rd  t o  t i me 5
l e a s in g  .
The Code p r o v i d e s  on a  k in d  o f  c o n t r a c t  w h ic h  i s  s e ld o m  
fo u n d  i n  o t h e r  m a r i t i m e  l e g i s l a t i o n s .  Such i s  t h e  
" C o n t r a c t  o f  R i s k " ,  as  p r o v id e d  i n  t i t l e  I V ,  a l s o  known  
a s  m a r i t i m e  e x c h a n g e .  Such k in d  o f  c o n t r a c t  was common
»19 - The Polish Maritime Code - Introduction; XVIII 
Marine Insurance, p. 63.
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i n  t h e  o l d  d a y s ,  when t h e  c o n c e p t  o f  a r r i v e d  s h i p  was 
d o m in a n t .  T h i s  i s  s i m i l a r  t o  w h a t  i s  p r o v id e d  i n  t h e  19D6  
B r i t t h i s h  M a r in e  In s u r e n c e  A c t .  The " C o n t r a c t  o f  R i s k ” i s  
some s o r t  o f  lo a n  c o n t r a c t  ru n  i n t o  by t h e  m a s t e r  d u r in g  
t h e  v o y a g e ,  as  t o  p ro c e e d  w i t h  t h e  v o y a g e  when t h e r e  i s  
no o t h e r  means f o r  c o n t i n u a t i o n .  A c c o r d in g  t o  a r t i c l e  
6 2 7  o f  t h e  C ode, t h e  c o n t r a c t  o f  r i s k  may o n ly  f a l l  upon  
a l l  o r  p a r t  o f  t h e  c a r g o  o r  upon due f r e i g h t ,  a l l  t o g e ­
t h e r  o r  s e p a r e t e l y .  The c o n t r a c t  o f  r i s k  a s  p r e s c r i b e d  by 
t h e  Code a p p e a r s  u n p r a c t i c a b l e  f o r  t h e  f a c t  t h a t  t h e  
" r i s k  t a k e r "  ( t h e  p e rs o n  who ru n s  i n t o  t h e  lo a n )  c a n  be 
t o t a l l y  o r  p a r t i a l l y  e x o n e r a t e d  i n  c a s e  o f  lo s s  due  t o  a 
f o r t u i t  c a s e  o r  f o r c e  m a je u r  ( a r t i c l e  6 3 0 ) .  Though t h e  
fcuct th a i t  t h e  " d o n o r"  ( t h e  p e rs o n  who le n d s  m oney) i s  
e n t i t l e d  t o  a p rem iu m , by l e n d in g  m oney, he ru n s  i n t o  t h e  
r i s k  o f  n o t  r e c o v e r i n g  h i s / h e r  m oney. Thus  i t  i s  u n p r o ­
b a b le  t h a t  one may a c c e p t  p r o v i d i n g  such  lo a n s  i n  such  
r i s k y  c o n d i t i o n s  n o w a d a y s .  The la w ,  as  i t  i s ,  d o es  n o t  
o f f e r  a t t r a c t i v e  i n c e n t i v e s  t o  t h e  d o n o r .
P r o f e s s o r  E .  G o ld  r e f e r r e d  i n  one o f  h i s  p a p e r s '* ^ ”  
t o  c h a n g e s  t h a t  t h e  t r a d i t i o n a l  m a r i t i m e  law  w ou ld  u n d e r ­
go i n  t h e  1 9 S 0 s .  Such c h a n g e s  w o u ld ,  a s  he w r o t e ,  "not 
only affect the operational responsibilities of ship­
masters, but shipping as a whole.". P r o f e s s o r  G o ld  
based h i s  f o r s e e i n g  o f  c h a n g e s  i n  "the restucturing of 
many aspects of the world's commercial interests as part 
of the 'new international economic order', which is 
moving at rapid pace trhough the United Nations and
*20 - International Haritine Lau in the 1980s in 
"International Karitioe Laws Basic 
Principles" (ICODE Naritiae Law Course at 
WHO, June 8-12, 1987) - p. 10
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many o f  i t s  s p e c i a l i z e d  a g e n c i e s . "
A c e n t u r y  h a s  gone  and many c h a n g e s  h a v e  o c c u r r e d  s i n c e  
t h e  t i m e  o f  e n a c tm e n t  o f  t h e  C o m m e rc ia l  C ode. Few c h a n g e s  
p a r t i c u a l a r l y  w i t h  r e g a r d  t o  t h e  m a r i t i m e  f i e l d  h a v e  been  
i n t r o d u c e d  and t h e  o u t d a t e n e s s  s u b s i s t s .  As a P o r tu g u e s e  
M i n i s t e r  o f  J u s t i c e  o nce  m e n t io n e d  i n  1 9 8 6  t h e  C o m m e rc ia l  
C o d e ," s h o u ld  h a v e  b een  d e p o s i t e d  i n  th e  a r c h i v e s  o f  t h e  
H i s t o r y  o f  L a w " .*= '^
4.2 CRITICAL ANALYSIS OF SOME PROVISIONS 
OF BOOK III OF THE COMMERCIAL CODE
D i s c u s s io n  o f  some p r o v i s i o n s  o f  Book I I I  o f  t h e  Com­
m e r c i a l  Code i s  h e ld  i n  t h i s  s e c t i o n ,  f ro m  t h e  p o i n t  o f  
v ie w  o f  p r a c t i c a b i l i t y  o f  i t s  p r e s c r i p t i o n .  M odern  p a t ­
t e r n s  o f  t h e  m e r c h a n t  s h i p p in g  i n d u s t r i e s  and o f  com m uni­
c a t i o n  s y s te m s  a r e  as  w e l l  t a k e n  i n t o  c o n s i d e r a t i o n  so  as  
t o  e x a m in e  t h e  t i m e  v a l i d i t y  o f  t h e  l e g i s l a t i o n  i n t o  d i s ­
c u s s i o n ,  i n  c o n n e c t io n  w i t h  t h e  c o u n t r i e s '  p e c u l i a r i t i e s  
and n e e d s .  Though n o t  o f t e n  e x p r e s s l y  m e n t io n e d ,  r e l a t e d  
i n t e r n a t i o n a l  c o n v e n t io n s  and o t h e r  c o u n t r i e s '  l e g i s ­
l a t i o n  and l e g a l  d o c t r i n s  a r e  used  a s  i n s t r u m e n t s  o f  
a n a l y s i s .
I
A r t i c l e  511  — U r g e n t  n e c e s s i t i e s  d u r i n g  t h e  v o y a g e
T h i s  a r t i c l e  p r o v i d e s  on means and p r o c e d u r e s  t o  w h ic h  
t h e  m a s t e r  may r e s o r t ,  so a s  t o  s o l v e  " u r g e n t  n e c e s —
*21 - "Direito Coaercial Maritiao: Legislacao e 
Doutrina", p. 8.
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s i t i e s "  d u r i n g  t h e  v o y a g e .  Such a r e  t h e  n e e d s  o f  money 
f o r  " r e p a i r  w o rk s  and p u r c h a s e  o f  v i c t u a l s  o r  o t h e r  
s h i p ' s  u r g e n c i e s " .  The a r t i c l e  p r e s c r i b e s  t h a t  t n e  masc-er 
s h a l l  g i v e  n o t i c e  t o  t h e  s h i p  o p e r a t o r  i^ r /n is a 'a r .- ' o r  
c h a r t e r e r  and c o n s ig n e e s  as  t o  e n t i t l e  h im  t o  e x p e n s e s  
f o r  r e s o l v i n g  such n e c e s s i t i e s .  The  a r t i c l e  p r e s c r i b e s  
i n  a d d i t i o n  t h a t  i n  t h e  e v e n t  t h a t  t h e r e  i s  no t i m e  f o r  
w a i t i n g  f o r  t h e  a n s w e r  and p r o v id e n c e  o f  i n t e r e s t e d  
p e rs o n s  t h e  m a s t e r  s h a l l  ask  a o u t h o r i z a t i o n  f ro m  t h e  
p r e s i d e n t  ju d g e  o f  t h e  c o u r t  o f  commerce o r  f ro m  t h e  p o r t  
j u d i c i a l  m a g i s t r a t e .  F u r t h e r - m o r e ,  i n  p a r a g r a p h  1 ,  w h ic h  
f o l l o w s  t h e  m a in  p a r t  o f  t h e  a r t i c l e  i t  i s  p r o v io e d  t h a t  
i n  c a s e  such u r g e n t  n e c e s s i t i e s  a r i s e  i n  a f o r e i g n  couvi-  
t r y ,  t h e  a u t o r i z a t i o n  w i l l  be a s k e d  f ro m  t h e  M o zam b ican  
c o n s u l a r  agcsnt, a n d ,  i f  t h e r e  i s  a l a c k  o f  o n e ,  such  
a u t h o r i z a t i o n  w i l l  be a s k e d  fro m  th a . t  c o n t r y ' s  j u d i c i a j .  
a u t h o r i t y .  P a iragrap h  2. p r o v i d e s  on e n t e r i n g  t h e  lo g  booK 
w i t h  such o c c u r a n c e s  as  w e l l  as  o f  o b l i g a t i o n  t i t l e s ,  aaio 
p a r a g r a p h  3 ,  on s e n d in g  c u r r e v i t  a c c o u n t  r e i a t e u  bo such  
e x p e n s e s .  I n d i c a t i o n  o f  j u s t i f y i n g  d o c u m e n ts  t o  t h e  s h i p  
o w n e rs  o r  s h i p  o p e r a t o r s  i s  r e q u i r e d  as  w e l l .  T h i s  
p r o v i s i o n s  g i v e  s t r i c t  means t o  i n t e r e s t e d  p e rs o n s  so as  
t o  s a f e l y  c o n t r o l  t h e  e x p e n s e s  and u n d e r t a k i n g s  done  by 
t h e  m a s t e r  d u r in g  t h e  v o y a g e .  T h u s ,  s h i p  o w n e rs  o r  s h i p  
o p e r a t o r s  a r e  p r o t e c t e d  frofti p o s s i b l e  e x c e s s i v e  u n d e r t a ­
k in g s  o f  t h e  m a s t e r .
Among i n t e r e s t e d  p e r s o n s ,  r e f e r e n c e  t o  c o n s ig n e e s  i s  
made i n  t h e  t i t l e  i n t o  d i s c u s s i o n ,  w i t h  r e g a r d  t o  t h e i r  
a u t h o r i z a t i o n  f o r  e x p e n s e s .  From t h i s  i t  c an  be i m p l i e d  
t h a t  t h e  m a s t e r  i s  made a c c o u n t a n t  t o  t h e  c o n s ig n e e s  f o r  
t h e  e x p e n s e s  needed  t o  s o l v e  u r g e n t  n e c e s s i t i e s  d u r i n g  
t h e  v o y a g e .  T h i s  d oes  n o t  make s e n s e  s i n c e  t h e  m a s t e r  i s  
a s h i p  o w n e r 's  o r  s h i p  o p e r a t o r ' s  e m p lo y e e  and a s  su ch  he
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i s  o n l y  r e s p o n s i b l e  e i t h e r  t o  one o r  t o  t h e  o t h e r  o f  
t h e s e  tw o  p e r s o n s  and n o t  t o  t h e  c o n s ig n e e s .  The d i s c u s ­
s io n  i s  n o t  h e ld  t o  e x c lu d e  t h e  m a s t e r ' s  o b l i g a t i o n  o f  
d e l i v e r i n g  t h e  goods t o  t h e  c o n s ig n e e  a s  o i s c r i b e a  i n  une  
b i l l  o f  l a d i n g  o r  i n  t h e  s e a  way b i l l ;  b u t  i t  a p p e a r s  
t h a t  t h e  m a s t e r  d oes  n o t  need an y  a u t h o r i z a t i o n  f ro m  t h e  
c o n s ig n e e s ,  u n l e s s  t h e  c a s e  w h e re  g oods  t o  be d e l i v e r e d  
a r e  , t o  be r e s o r t e d  t o ,  a s  t o  c o v e r  such  u r g e n t  n e c e s s i ­
t i e s .  I f  s o ,  t h e  p r o v i s i o n  n e ed s  r e f o r m u l a t i o n  i n  t h e  
s e n s e  o f  c l a r i f y i n g  t h i s  a s p e c t .  I t  s h o u ld  t h e n  be b o rn e  
i n  m ind t h a t  t h e  c o n s ig n e e  may n o t  n e c e s s a r i l y  be t h e  
u l t i m a t e  o w n er o f  t h e  c a r g o  and so he  may n o t  be e n t i t l e d  
t o  d e c i d i n g  on t h e  goods  d e l i v e r e d  t o  h i m / h e r .  The G ree k  
Code o f  P r i v a t e  M a r i t i m e  Law has  a s i m i l a r  p r o v i s i o n  ( A r ­
t i c l e  45 “ " I m p e r a t i v e  n e e d s " ,  b u t  i t  e x c lu d e s  t h e  c o n s u l ­
t a t i o n  w i t h  o r  a u t h o r i z a t i o n  o f  t h e  c o n s ig n e e s .
A r t i c l e  5 1 3  -  S a l e  o f  t h e  s h i p  
T h i s  a r t i c l e  r e a d s  t h a t ;
"the master cannot sell the ship without 
special authorization of the owner, save the 
case unique of unseaworthiness".
P a r a g r a p h  1 ( o u t  o f  t h r e e  p a r a g r a p h s  w h ic h  f o l l o w  t h e  
m a in  p a r t  o f  t h e  a r t i c l e )  p r o v i d e s  on t h e  d e c r e e in g  o f  
t h e  u n s e a w o r t h in e s s  by j u d i c i a l  a u t h o r i t i e s  o r  by a 
c o n s u la r  a g e n t  i n  a  f o r e i g n  c o u n t r y  ( s i m i l a r l y  t o  t h e  
p r o v i s i o n  o f  a r t i c l e  5 1 1 ,  a l r e a d y  d i s c u s s e d ) ,  f o r  t h e  
c o n s e q u e n t  s a l e  o f  t h e  s h i p  by t h e  m a s t e r .  I n  o t h e r  w o rd s  
t h e  a r t i c l e  a l l o w s  t h e  m a s t e r  t o  s e l l  t h e  s h i p  i n  c a s e  o f  
u n s e a w o r t h in e s s  s i n c e  such  u n s e a w o r t h in e s s  h a s  b een  
d e c r e e d  by t h e  j u d i c i a l  a u t h o r i t i e s  o r  c o n s u l a r  a g e n t .  
T h i s  l e a v e s  t h e  s h i p  o w n e r  u n p r o t e c t e d ’ f ro m  p r e j u d i c e s  
r e s u l t i n g  f ro m  d e l i b e r a t e  d e c i s i o n  o f  t h e  m a s t e r .  The
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s h ip o w n e r  may i n  t h i s  way be e x c lu d e d  fro m  n e g o t i a t i n g  
t h e  p r i c e  o f  t h e  v e s s e l  e v e n  i f  su ch  v e s s e l  c an  be 
c o n s id e r e d  a s  s c r a p .  The f a c t  t h a t  now adays  t h e  m a r k e t  o f  
seco n d  hand and s c r a p t  v e s s e l s  may a v a i l  t h e  s h ip o w n e r  
w i t h  an i m p o r t a n t  am ount o f  money i s  t o  be t a k e n  i n t o  
a c c o u n t ,  as  t o  ju d g e  t h e  v a l i d i t y  o f  t h i s  a r t i c l e .  The  
c o m p e te n c e  o f  d e c r e e in g  on t h e  u n s e a w o r t h in e s s  o f  s h ip s  
a p p e a r s  t o  p e r t a i n  r a t h e r  t o  t h e  m a r i t i m e  a d m i n i s t r a t i o n  
t h a n  t o  t h e  a c o m m e rc ia l  c o u r t ,  a s  p r o v id e d  i n  p a r a g r a p h  
1 o f  t h e  a r t i c l e .
P a r a g r a p h  2 o f  t h e  same A r t i c l e  5 15  p r o v i d e s o n t h e
in c u m b e n c y  o f  t h e  m a s t e r  t o  lo o k  f o r  t h e  c h a r t e r i n g  o f  
a n o t h e r  s n i p  i n  o r d e r  t o  c a r r y  c a r g o  t o  t h e  d e s t i n a t i o n .  
P a r a g r a p h  3 c e a s e s  t h i s  app>l i c a t  i o n , i f  t h e  f r e i g h t  i s  
g r e a t e r  t h a n  t h a t  w h ic h  was due t o  t h e  v e s s e l , u n le s s  
t h e  p e o p le  i n t e r e s t e d  i n  t h e  c a r g o  a .g ree  on r a i s i n g  t h e  
f r e i g h t .  T h i s  d oes  n o t  seem t o  be a p r a c t i c a l  p r o c e d u r e  
i n  m odern co m m .erc ia l s h i p p i n g .
A r t i c l e  5 3 8  -- C o n t e n t  ('.and n u m b e r) o f  b i l l s  o f  l a d i n g  
P a r a g r a p h  2 o f  n o .  7 o f  t h i s  a r t i c l e  p r o v i d e s  on t h e  
o b l i g a t i o n  o f  t h e  ma^ster t o  hand o v e r  a num ber o f  b i l l s  
o f  l a d i n g  ( o r i g i n a l s  o r  c o p i e s )  n o t  l e s s
t h a n  f o u r ,  each  o f  w h ic h  i n d i c a t i n g  t h e  r e s p e c t i v e  
a d d r e s s e e ,  v i s :  t h e  s h i p p e r ,  t h e  c o n s i g n e e ,  t h e  m a s t e r  
h i m s e l f ,  and t h e  s h i p  o p e r a t o r .  I n  p a r a g r a p h  3 o f  a g a in  
n o .  7  i t  i s  p r o v id e d  t h a t  e ac h  o f  t h e  b i l l s  o f  l a d i n g  
m ust i n d i c a t e  t o  whom o f  o t h e r  i n t e r e s t e d  p e o p le  such  
do cu m en t i s  d e s t i n e d ;  and p a r a g r a p h  4 r e a d s :  "The
master shall 'sign all the bills of lading except those 
destined to him, which will be signed by the shipper. 
T h u s , t h e  a r t i c l e  p r e s c r i b e s  o l d f a s h i o n e d  p r a c t i c e s ,  p a r -  
t i c u a l a r l y  w i t h  r e g a r d  t o  t h e  a d d r e s s e e  o f  t h e  b i l l s  o f
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l a d i n g .  I n  c o n n e c t i o n  w i t h  t h i s ,  t h e  use  o f  t h e  w o r ld  
e .f{e m p 2 a re s  d o e s  n o t  e n a b le  t h e  n e c e s s a r y  d i s t i n c t i o n  
b e tw e e n  o r i g i n a l s  and c o p ie s  o f  such  a s h i p p in g  d o c u m e n t ,  
w h ich  may g i v e  r i s e  t o  c o n f u s i o n  and e v e n  t o  f r a u d .
A r t i c l e  5 4 2  -  M o d a l i t i e s  o f  a f f r e i g h t m e n t
T h i s  a r t i c l e  r e f e r s ,  i n  i t s  m a in  p a r t ,  t o  f i v e  m o d a l i t i e s  
o f  a f f r e i g h t m e n t  Cor c h a r t e r i n g )  c o n t r a c t s  as  f o l l o w s :
- Round, for the whole ship;
2 nd - For part of the ship;
3 rd - For one or more voyages;
^th - Per load, harvest or deal, when the
master receives Y’rom all who present
themselves with goods that better appear to
him to be loaded and carried to the port of
destiny;
gth - For objects which are determined or
designated only by their number or weight 
and value."
The c h a r t e r i n g  m o d a l i t i e s  a b o v e  r e f e r r e d  t o  a r e  o u t  o f  
u s e  e v e n  i n  M o za m b iq u e . The l a s t  tw o  m o d a l i t i e s  a r e  
e v i d e n t  e x a m p le  o f  o u t d a t e d n e s s ; t h e i r  e q u i v a l e n c e  may 
n o t  be fo u n d  i n  t h e  p r e s e n t  c o m m e r c ia l  p r a c t i c e .  C h a r t ­
e r i n g  p e r  l o a d ,  p e r  h a r v e s t ,  p e r  d e a l ,  m e n t io n e d  as  t h e  
f o u r t h  m o d a l i t y ,  a p p e a r s  on t h e  one hand a s  a p a r t i a l  
c h a r t e r i n g  o f  s p a c e  i n  a s h i p ,  and on t h e  o t h e r  hand  a s  
t i m e  c h a r t e r i n g ,  w h e re  t h e  s h i p  i s  t o  be e n g ag ed  d u r in g  
t h e  e n t i r e  t i m e  n eed ed  t o  c o m p le t e  t h e  c a r r i a g e  o f  a d e a l  
o r  h a r v e s t .  T h u s ,  t h i s  m o d a l i t y  i s  a c h a r t e r i n g  c o n t r a c t  
w i t h  a te r m  w h ich  c an  be t a k e n  a s  a r e s o l u t i v e  c o n d i t i o n .  
I t  seems t h a t  t r h o u g h  t h i s  a r t i c l e  t h e  l e g i s l a t o r  h a s
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t r i e d  t o  o f f e r  a w id e  f i e l d  o f  c h o i s e ,  b u t  a t  "che sastie 
t im e  h as  c r e a t e d  a c e r t a i n  i m p r e c i s e n e s s ,  p a r t i c u l a r l y  
w i t h  r e g a r d  t o  t h e  l a s t  tw o  m o d a l i t i e s .  I n  t h e  new 
l e g i s l a t i o n  i t  i s  a d v i s a b l e  t o  a d o p t  m odern and common 
p r a c t i c e s ,  w h e re  c o n t r a c t s  a r e  c la s s e d  a s :  t.a) t i m e
c h a r t e r ,  Cb) v o y a g e  c h a r t e r  and Cc) b a r e - b o a t  c h a r t e r  o r
l e a s i n g .  A s p e c ts  r e l a t e d  t o  p a r t i c u l a r  q u a n t i t y  and t y p e  
o f  gqods t o  be c a r r i e d  s h o u ld  be l e f t  t o  be f r e e l y  a g r e e d  
upon by t h e  p a r t i e s .
A r t i c l e  545  ~ L av  t im e
T h i s  a r t i c l e  p r o v id e s  on t h e  m ethod o f  c a l c u l a t i n g  t h e  
l a y  t i m e  when f o r  l o a d in g  and u n lo a d in g  such s im e  i s  noL. 
s t i p u l a t e d  i n  a c h a r t e r  p a r t y .  F o r  s te a m  s h i p s  -ohe 
a r t i c l e  e s t a b l i s h e s  ai ra i te  o f  1 2 0  t o n s  o f  w e i g h t  p e r  da.y 
and t h e  h a l f  o f  t h i s  w e i g h t  when a s a i l i n g  s h i p  i s  u s e d ,  
h e r e  t h e  o u t d a t e d n e s s  i s  so c l e a r  t h a t  i t  d o es  n o t  nee^. 
much d i s c u s s i o n .  I n  f a c e  o f  t h e  c o n t e x t  o f  t h i s  a r t i c l e
i t  i s  enough t o  s a y  
v e s s e l s  w h ic h  a r e  commonl 
f - a i l  t o  d e t e r m in e  t h e
t h a t  i t  does  n o t  a p p l y  t o  m o to r  
y used n o w a d a y s .  When p a r t i e s  
l a y  t i m e  i n  t h e  c h a r t e r  p a r t y
p ro b le m s  r e g a r d i n g  t h i s  p o i n t  may s o m e t im e s  be d i f f i c u l t  
t o  s o l v e .
A r t i c l e  5£>3 ■” Regim e o f  p a s s e n o e r  t r a n s p o r t a w iq n  
T h i s  a r t i c l e ,  t h e  f i r s t  p a r t  o f  C h a p t e r  I I I ,  p r o v i d e s  
t h a t  l a c k i n g  a " s p e c i a l  c o n v e n t i o n " ,  t r a n s p o r t a t i o n  o f  
p a s s e n g e rs  s h a l l  be r e g u l a t e d  by p r o v i s i o n s  o f  t h i s  
c h a p t e r .  The p h r a s e  " s p e c i a l  c o n v e n t i o n "  a p p e a r s  i n  t h i s  
c o n t e x t  t o  mean a s p e c i a l  a g r e e m e n t  b e tw e e n  t h e  s h i p  
o w n er  o r  t h e  s h i p  o p e r a i t o r  and a p a r t i c u l a r  p a s s a n g e r  o r  
a g ro u p  o f  p a s s e n g e r s ,  r a t h e r  t h a n  t o  mean a t r e a t y .  
T h u s ,  t h e  a r t i c l e  o p en s  a f i e l d  f o r  a c o n t r a c t u a l  l i b e r t y  
and i t  seems t o  make b i l a t e r a l  c o n t r a c t s  p r e v a i l a n t  t o
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t h e  means o f  p o s i t i v e  l a w .  P e o p l e  who l o o k  f o r  a s h i p  as  
a means o f  t a n s p o r t  a r e  n o t  p e r m a n e t l y  i n  t h e  b u s i n e s s  o f  
c o n t r a c t i n g  s h i p  t r a n s p o r t a t i o n .  I n  such  a s i t u a t i o n  t h e y  
c a n  n o t  d e v e l o p  t h e  s k i l l  t o  be a b l e  t o  d e t e c t  p o s s i b l e  
u n f a i r n e s s  o f  p r o p o s a l s  f o r w a d e d  by t h e  c a r r i e r s .  T h u s ,  
t h e  a r t i c l e  make t h e  p a s s e n g e r s  u n p r o t e c t e d .
A r t i c l e  5 7S  -  R a n k in g  o f  l i e n s  upon s h i p s
A c c o r d i n g  t o  t h i s  a r t i c l e  d e b t s  t h a t  h a v e  p r i v i l e g e  upon  
s h i p s  a r e  r a n k e d  as  f o l l o w s :
"1 - Judicial (or legal) costs and expenses done 
in the common interest of the creditors;
2 - Wages owed for assistance and salvage;
Pi 1otage and towage expenses at the port
entrance;
Tonnage, 1 ight houses, anchorage ai'id publi c
health dues or any other port dues ;
Expenses for ship keeping and storage of ship's
spare parts.
6 - Master's and crew member's wages
7 - Cost expenses of repair of ship and her tools
and apparatus;
8 - Reimbursment of goods loaded that the master
has had to sell;
9 - Insurance premium;
10 - Prices in debt, relating to the last aquisition 
of the ship;
11 “ Expenses for the repair of the ship and her
tools and apparatus in the last three years 
prior to the voyage, counting from the day of 
completion of repair;
12 - Debts deriving from the ship's building
contract;
13 - Premium of the insurance made upon the ship, if
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totaly insured, or upon part of her and
spare parts included in the number 9; 14 - 
Indemnity owed to shippers for lack of delivery 
of goods or damages caused to the goods;
Paragraph unique - The debts mentioned in 
numbers 1 to 9 are those which have been run 
into during the last voyage, and for such 
voyage."
As i t  c a n  be s e e n ,  t h e  l i s t  a  p r e f e r r e d  c r e d i t s  i s  a lm o s t  
t h r e e  t i m e s  g r e S i te r  t h a n  th a ; t  fo u n d  i n  n e i t h e r  o f  c h e  tw o  
i n t e r n a t i o n a l  c o n v e n t io n s  s ig n e d  i n  B r u s s e l s  (.one o f  ‘10 
A p r i l  1 9 2 6  and a n o t h e r  one o f  27  May 19671  f o r  
u n i f i c a t i o n  o f  c e r t a i n  r u l e s  o f  law  r e l a t i n g  t o  l i e n s  and  
m o r tg a g e s .  P l u r a l i t y  of' p r e f e r r e d  c r e d i t s ,  as  s e t  f o r t n  
i n  t h e  a r t i c l e  i n t o  d i s c u s s i o n ,  may p r e j u d i c e  t h e  f a i r
p e rs o n ss a t i s f a t i o n  o f  t h o s e  c r ( a d i t s  o e - io n g in g  so  chose ^ 
( i n c l u d i n g  c o r p o r a t i o n s )  who f r e q u e n t l y  r e n d e r  s e r v i c e s  
t o  s h i p s .  I t  seems t h a t  t h e  l e g i s l a t o r  s o u g h t  t o  c o n te m ­
p l a t e  m ost o f  t h e  p o s s i b l e  s h i p  c r e d i t o r s ,  b u t  n o t  
b e a r i n g  i n  m in d e  t h e  im p o r t a n c e  o f  s e r v i c e s  r e n d e r e d  and  
t h e  d e g r e e  o f  t h e i r  v u l n e r a b i l i t y .  T h e s e  f a c t o r s ,  i n t e r  
a l i a ,  s h o u ld  be t a k e n  as  a c r i t e r i o n  o f  r a n k in g  c r e d i t s  
t o  be b e n e f i t t e d  by l i e n s  upon t h e  s h i p .  I n  r e f o r m u l a t i n g  
t h e  p r o v i s i o n  i n t o  d i s c u s s i o n  i t  w o u ld  be ' re co m m e n d a b le  
t o  a d o p t  t h e  r a n k i n g  s e t  f o r t h  i n  one o f  t h e  i n t e r n a t ­
i o n a l  c o n v e n t io n s  on t h i s  m a t t e r ,  s p e c i a l l y  t h a t  one o f  
27  May 1 9 7 6 .
A r t i c l e  6 1 7  -  A bandonm ent due t o  l a c k  o f  news  
t h e  a s s u r e d  may a c c o r d in g  t o  t h i s  a r t i c l e ,  ab an d o n  t h e  
s h i p  t o  t h e  i n s u r e r ,  w i t h o u t  b e in g  o b l i g e d  t o  p r o v e  t h e  
l o s s  o f  t h e  s h i p .  I n  t h i s  p r o v i s i o n  t h e r e  i s  some s o r t
o f  p r e s u m p t io n  o f  t o t a l  l o s s ,  t h e  c o n d i t i o n  o f w h ic h I S
based on l a c k  o f  newns d u r i n g  a c e r t a i n  l a p s e  o f  t i m e .  
Such l a p s e  o f  t i m e  i s  c o u n te d  fro m  t h e  day  o f  t h e  s h i p ' s  
d e p a r t u r e  o r  f ro m  t h e  d a y  r e f e r r e d  t o  by t h e  l a s t  n o t i c e s  
s e n t  f ro m  t h e  s h i p .  I n  c a s e  t h e  s h i p  h a s  t a k e n  a v o y a g e  
t o  " E u r o p e " ,  such l a p s e  o f  t i m e  i s  s i x  m onths  and f o r  
" l o n g e r  v o y a g e s "  one y e a r .  T h i s  p r o v i s i o n  i s  o b s o l e t e  i n  
tw o  a s p e c t s .  The f i r s t  a s p e c t  i s  t h e  f a c t  t h a t  t h e  l a p s e  
o f  t i m e  a f t e r  w h ic h  t h e  ab an d o n m en t c an  be d e c l a r e d  i s  
d e t e r m in e d  on t h e  b a s is  o f  t h e  c o m m u n ic a t io n  s y s te m  w h ic h  
e x i s t e d  a t  t h e  t i m e  o f  e n a c tm e n t  o f  t h e  Code C IS S S ) ;
now adays  t h e r e  i s  no need f o r  w a i t i n g  s i x  m onths  o r  one  
y e a r  so as  t o  presum e a s h i p s  l o s s ,  as  t h e r e  i s  a means
t o  g e t  i n f o r m a t i o n  on a c a s u a l t i e s  w h ic h  may c a u s e  a
s h i p ' s  d e s a p p e a r a n c e . The second  a s p e c t  o f  o b s o ie n c y  i s  
r e l a t e d  t o  t h e  a r e a  w i t h i n  w h ic h  t h e  v a y a g e  i s  p e r fo r m e d  
-  " i n  E u r o p e " .  Even  a d m i t in g  t h e  a d a p t a t i o n  as  t o
c o r r e s p o n d  t o  M o z a m b iq u e 's  g e o g r a p h i c a l  l o c a t i o n ,  t h e  
r e p la c e m e n t  o f  t h e  w o r ld  " E u ro p e "  by " A f r i c a "  w o u ld  n o t  
h e l p  much i n  m ak in g  t h e  p r o v i s i o n  e f f e c t i v e .  A s h i p  may 
h a ve  i t s  d e p a r t u r e  f ro m  t h e  p o r t  o f  M ap u to  i n  M ozam bique  
and p e r fo r m  a v o y a g e  a ro u n d  t h e  C a p e , t o  c a l l  a t  a. p o r t  
l o c a t e d  som ew here  i n  t h e  M agreb  and t h e r e  g e t  l o s t .
The o u tm o d e d n e s s  o f  l e g a l  o r d e r  g o v e r n in g  t h e  m a r i t im e  
com m erce i n  M ozam bique  h as  j u s t  been  p a r t i a l l y  shown i n  
t h i s  c h a p t e r .  Though t h e  f a c t  t h a t  t h e  a u t h o r  has  
e n d e v o u re d  t o  t h o r o u g h l y  d is c u s s  some a s p e c t s ,  t h e  i n t e n ­
t i o n  was n o t  t o  make an  e x h a u s t i v e  a n a l y s i s ,  b u t  t o  g i v e  
e v i d e n c e  t h a t  t h e  l e g i s l a t i o n  i n t o  d i s c u s s i o n  n e e d s  t o  be 
r e f o r m u l a t e d  w i t h o u t  d e l a y .
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4.3 CONSIDERATIONS REGARDING MOZAMBIQUE'S MEMBERSHIP 
OF INTERNATIONAL CONVENTIONS
A l i m i t e d  num ber o f  i n t e r n a t i o n a l  c o n v e n t i o n s  r e l a t e d  t o  
m a r i t i m e  com m erce, t o  w h ic h  P o r t u g a l  was p a r t y  d u r i n g  t h e  
c o l o n i a l  p e r i o d ,  h a v e  b een  made e x t e n s i v e  t o  M ozam bique  
f o r  a p p l i c a t i o n ,  v i z :
Ca) The I n t e r n a t i o n a l  C o n v e n t io n  f o r  t h e  U n i f i c a t i o n  
o f  C e r t a i n  R u le s  o f  Law R e s p e c t in g  t h e  
A s s is t a n c e  and S a lv a g e  ait Sea  ̂ -■ B r u s s e l s ,  Lo 
S e p te m b e r  1 9 1 0 ,  h w ic h  i s  a p p l i e d  t o  M ozam bique  
fro m  2 0  A u g u s t  19145
Cb) The I n t e r n a t i o n a l  C o n v e n t io n  f o r  t h e  U n i f i c a . t i o n  
o f  C e r t a i n  R u le s  o f  Law w i t h  R e s p e c ’o t o  
C o l l i s i o n  B e tw e en  V e s s e l s  -  B r u s s e l s ,  23  
S e p te m b e r  1 9 1 0 ,  a p p l i e d  t o  M ozam bique  f ro m  20  
A u g u s t  19145
( c )  The I n t e r n a t i o n a l  C o n v e n t io n  f o r  t h e  U n i f i c a t i o n  
o f  C e r t a i n  r u l e s  o f  Law r e l a t i n g  t o  t h e  B i l l s  o f  
L a d in g  ~ B r u s s e l s ,  25 A u g u s t  1 9 2 4 ,  a p p l i e d  t o  
Moza.mbique fro m  19  A u g u s t  1 9 5 0 |
Cd'l The  I n t e r n a t i o n a l  C o n v e n t io n  f o r  t h e  U n i  f i c t i o n  
o f  C e r t a i n  R u le s  o f  Law r e l a t i o n g  t o  t h e  A r r e s t  
o f  S e a g o in g  V e s s e l s  — B r u s s e l s ,  1 0  May 1 9 5 2 ,  
a p p l i e d  t o  M ozam bique  f ro m  7 F e b r u a r y  1 9 5 8 ;
( e )  T h e  I n t e r n a t i o n a l  C o n v e n t io n  f o r  U n i f i c a t i o n  o f  
C e r t a i n  R u le s  o f . L a w  R e l a t i n g  t o  t h e  L i m i t a t i o n  
o f  Owners o f  S e a g o in g  S h ip s  -  B r u s s e l s ,  10
O c t o b e r  1 9 5 7 ,  
F e b r u a r y  1 9 6 9 ;
"GO M ozam bique  fro m
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a p p l i e d
C f)  The I n t e r n a t i o n a l  C o n v e n t io n  f o r  t h e  U n i f i c a t i o n  
o f  C e r t a i n  R u le s  od Law r e l a t i n g  t o  t h e  C i v i l  
Com petence R e g a r d in g  t h e  C o l l i s i o n  B e tw e en  
V e s s e l s ,  a p p l i e d  t o  M ozam bique  on 7 F e b r u a r y  
1 9 5 8 .
As i t  c a n  be see n  fro m  t h e  l i s t  a b o v e ,  
l e f t  b e h in d  w i t h  r e g a r d  t o  t h e  d e g r e e  o f  
t o  i n t e r n a t i o n a l  c o n v e n t io n s  a p p l i c a b l e  
com m erce . H o w e v e r ,  some o f  c o n v e rn i io n s  
f i e l d  c o v e re d  by t h i s  s t u d y ,  t o  w h ic h  t h e  
was p a r t y ,  h-ave n o t  beer. e x t e n d e d  t o
M ozam bique  i s  
h e r  m em b ersh ip  
t o  m a r i t im e  
r e  1 a t i n g  t o  t h e  
CO 1 one i  ail power  
M ozam bique  f o r
app. :at.-:
The c o n v e n t io n s  t o  w h ic h  by succes^^ion  Mozambii-jue i s
p a r t y  c o n t r i b u t e d  t o  a^mending i n  a wa^y some d e i e c t s  o f
t h e  d o m e s t ic  l a w .  T h a t  i s  b e c a u s e  m ost o f  th o s e  
c o n v e n t i o n s ,  o n ce  a c c e e d e d  t o ,  a r e  a p p l i e d  i n  s e t t l i n g
d o m e s t ic  i s s u e s ,  as  i t  i s  t h e  c a s e  o f  t h e  e r u s s e l s '
C o n v e n t io n  o f  1 9 2 4  on t h e  l i m i t a t i o n  o f  t h e  s h i p o w n e r 's  
l i a b i l i t y  r e g a r d i n g  t h e  c a r r i a g e  o f  g o ods  by s e a .
Some o f  t h e  c o n v e n t io n s  n eed e d  t o  be s u p p le m e n te d  o r  
r e g u l a t e d  by d o m e s t ic  r e g u l a t i o n s  so  t h a t  t h e y  c o u ld  
become f u l l y  a p p l i c a b l e .  Such i s  t h e  c a s e  o f  t h e  a b o ve  
m e n t io n e d  B r u s s e l s  C o n v e n t io n  o f  1 9 2 4  w h i t  r e g a r d  t o  t h e  
a m o u n t ,  i n  n a t i o n a l  c u r r e n c y ,  t o  w h ic h  s h ip o w n e r s  Cor 
s h i p  o p e r a t o r s )  may l i m i t  t h e i r  l i a b i l i t y .  The d o m e s t ic  
c u r r e n c y  c o u ld  n o t  r e s i s t  a g a i n s t  t h e  " n a t u r a l "  e r r o s i o n  
a lo n g  t h e  y e a r s .  Such e r r o s i o n  h as  been  sp ee d e d  up i n
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M ozam bique  by t h e  c u r r e n c y  d e v a l u a t i o n ,  w i t h i n  t h e  a m b i t  
o f  t h e  P ro g ram  o f  E co n o m ic  R e h a b i l i t a t i o n .  I n  t h i s  
c o n n e c t i o n  s h i p o w n e r 's  l i a b i l i t y  i s  l i m i t e d  t o  
1 2 ,0 0 Q .0 0 M T * = =  ( e q u i v a l e n t  t o  a b o u t  2 7 . OD USD i n  
J a n u a r y  1 9 8 8 )  p e r  p a c k a g e ,  i s  f a r  f ro m  t h e  minimum am ount  
t o  p r o t e c t  t h e  s h i p e r s .  I n  c o n e c t i o n  w i t h  t h i s  m a t t e r  i t  
i s  o p p o r t u n e  t o  m e n t io n  t h a t  a c c e e d in g  t o  t h e  V is b y  R u le s  
w i l l  be h e l p f u l  1 i n  t h e  s e n s e  o f  up d a t i n g  t h e  l e g i s l a ­
t i o n  .
E . E .  , t h e  s t a t e - o w n e d  s h i p p i n g  company f o r  
i n t e r n a t i o n a l  t r a d e ,  e n t e r s  t r a n s p o r t a t i o n  c o n t r a ic tB  w i t n  
s h i p p e r s  a g r e e i n g  i n  te r m s  t h a t  a r e  i n  l i n e  w i t h  t h e  
H a g e - V is b y  R u le s .  As t h e  192A B r u s s e l s '  c o n v e n t io n  
a l l o w s  s h ip o w n e r s  t o  i n c r e a s e  t h e i r  l i a b i l i t y ,  t h e r e  i s  
no p ro b le m  w i t h  t h e  l e g a l i t y  o f  such c o n t r a c t s .  The  
a c c e p t a n c e  o f  t h e  V is b y  p r o t o c o l  t e r m s  (w h ic h  ma> 
c o n t r i b u t e  t o  a t t r a c t i n g  s h i p p e r s )  c an  be i n t e r p r e t e d  as  
m ean in g  t h a t  t h e r e  i s  a need f o r  a c c e e d in g  t o  such  
p r o t o c o l .
M ozam bique  may e n t e r  a p o s s i b l e  r e g i o n a l  (SADCC) s h i p p in g  
m a r k e t  o f  t r a n s p o r t a t i o n  o f  p a s s e n g e r s .  Such w i l l  r e q u i r e  
t h a t  t h e  c o u n t r y  become p a r t y  t o  t h e  i n t e r n a t i o n a l  
c o n v e n t io n s  f o r  l i m i t a t i o n  o f  l i a b i l i t y  s ig n e d  i n  
B r u s s e l s  on 29  A p r i l  1961  and o f  27  May 1 9 6 6 ,  o r  t h e  1 9 7 4  
A th e n s  C o n v e n t io n .
As m e n t io n e d  i n  c h a p t e r  I I I  o f  t h i s  t h e s i s ,  M ozam bique  
h a s  e n t e r e d  an a g r e e m e n t  w i t h  B r u s s e l s  f o r  c a r g o  s h a r i n g .
♦22 - "MI" stands for “Iteticar', the national currency 
naae, which was introduced on July 16
1980
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on t h e  4 0 : 4 0 : 2 0  R u le  o f  t h e  uCTAD Code o f  C o n d u c t  o f  
L i n e r  S h i p p i n g .  NAi^-'INTE'R , E .E .  o p e r a t i n g  i n  t h e  
i n t e r n a t i o n a l  s h i p p i n g  m a r k e t  i s  l i k e l y  t o  become a 
member o f  a c o n f e r e n c e  l i n e .  T h i s  f a c t s  l e a d s  t o  t h e  
c o n c l u s i o n  t h a t  t h e r e  i s  a need f o r  M ozam bique  t o  a c c e e d  
t o  t h e  G eneve  C o n v e n t i o n  o f  6 A p r i l  1 9 7 9 , a l s o  known as  
t h e  UNCTAD Code o f  C o n d u c t .  B e n e f i t s  may be h a r v e s t e d  
f r o m  t h i s  c o n v e n t i o n  by d e v e l o p i n g  s t a t e s ,  o f  w h ic h  
M o za m b iq u e  i s  o n e .  As P r o f e s s o r  E .  G o ld  w r o t e :  " i t  
h e l p s  t o  b u i l d  up t h e i r  f  1 ee t  s " .
T h i s  a n a l y s i s  le<ads t o  t h e  c o n c l u s i o n  t h a t  l e s s  a p p l i c - -  
a i b i l i t y  o f  i n t e r n a t i o n a l  c o n v e n t i o n s  r e g a r d i n g  m a r i t i m e  
commerce fDlaces Mozam bique  i n  a s i t u a t i o n  o f  d i s a ^ d v a n t -  
a g e .  T h i s  i s  a c t u a l l y  one o f  t h e  a s p e c t s  o f  o u t d a t t e d n e s
□ f  t h e  lec . i o n  a i s c u s s e o  i n  o n i s  s n e s i s .
*23 - International Maritime Law in the 19805 in 
"International liaritiae Laws Basic 
Principles" (ICODE liaritiae Law Course at 
HMU, June 8-12, 1987) - p. 10
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Ci-iARTER: 5
H O W  T O  R E R O R M L J L _ A T E  T H E  
M O  z: X O A.H O O H H E  R C X A L
M A R X T X M E  L E G  X SE^*.kT X O  W
5.1 GENERAL CONSIDERATIONS
The o u tm o d e d n e s s  and d e f e c t i v e n e s  (.both i n  s t r u c t u r e  and  
c o n t e n t )  o f  t h e  M o zam b ican  c o m m e rc ia l  m a r i t i m e  l e g i s ­
l a t i o n ,  as  t h e  a u t h o r  t r i e d  t o  e v id e n c e  i n  t h e  p r o c e e d in g  
c h a p t e r  o f  t h i s  t h e s i s ,  i s  & p ro b le m  w h ic h  c a n n o t  s u c ­
c e s s f u l l y  be re m e d ie d  th r o u g h  am en d m en ts ; a new l e g i s ­
l a t i o n  i s  B. b e t t e r  s o l u t i o n  i n s t e a d .  A s i m i l a r  a c t i o n  has  
been t a k e n  i n  M ozam bique  f o r  e x a m p le  w i t h  l e g i s l a t i o n  
r e g a r d i n g  l a b o u r  r e la ^ t i o n s ,  w h ic h  r e s u l t e d  i n  a new 
l a b o u r  la w  CLaw 8 / 8 5 )  and t h e  G e n e r a l  S t a t u t e  o f  C i v i l  
S e r v a n t s  passed  t h r o u g h  a d e c r e e  o f  t h e  C o u n c i l  o f  M i n i s ­
t e r s  .
The c o u n t r y ' s  s o c io - e c o n o m ic  d e v e lo p m e n t  p e r s p e c t i v e s  
s t i m u l a t e d  by t h e  P ro g ram  o f  E co n o m ic  R e h a b i l i t a t i o n  
P /F £ l , as  r e f e r r e d  t o  i n  c h a p t e r  2 ,  s e c t i o n  2 . 1  i s  t o  
be t a k e n  i n t o  a c c o u n t  as  one o f  t h e  r a t i o n a l e s  f o r  t h e  
d e v e lo p m e n t  o f  a new c o m m e rc ia l  l e g i s l a t i o n .  F u r t h e r ­
m o re ,  t h e  f a c t  t h a t  s h i p p i n g ,  n e e d s  t o  be d e v e lo p e d  as  
w e l l ,  so t h a t  i t  c a n  be c a p a b le  o f  p l a y i n g  t h e  r o l e  
a s s ig n e d  t o  i t  i n  t h e  f r a m e  o f  t h e  i m p l e m e n t a t i o n  o f  t h e
B B SS
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PR E^ i s t o  be a l s o  t a k e n  i n t o  a c c o u n t  as  t h e  m a in  and
.m m e d ia te  e x ig e n c e  o f  e n a c t i n g  a s u i t a b l e  1 e g x s l a 'o i o n ,
T h e  d e v e lo p m e n t  o f  a new c o m m e rc ia l  m a r i t i m e  l e g i s l a t i o n  
i s  l i k e l y  t o  c a u s e  t o  c o n s i d e r i n g  c o n s e q u e n t  o r  
s im u l t a n e o u s  c h a n g e s  i n  o t h e r  s e c t o r s  o f  t h e  M o zam b ican  
m a r i t i m e  la w .  I n  t h i s  c o n n e c t i o n  s p e c i a l  r e g a r d  i s  t o  be 
payed  t o  w h a t  c an  be c a ta i lo g e d  as  a d m i n i s t r a t i v e  and  
s a f e t y  m a r i t i m e  l e g i s l a t i o n s .  I t  f o l l o w s  t h a t  t h e  r e f e r — 
m u l a t i o n  o f  a new c o m m e rc ia l  m a r i t i m e  l e g a l  o r d e r  m ust be 
lo o k e d  a t  as  p a r t  o f  a p r o c e s s  o f  b u i l d i n g  up a new 
M o zam b ican  m a r i t im e  law  as  a w h o le .  B e a r in g  t h i s  i n  m in d ,  
i t  s u g g e s te d  t o  be f i r s l y  passed  w h a t  can  be c o n s id e r e d  
as  an  u m b re 11a —1a w , w h ich  can  be named a s  a G e n e r a l  
M e r c h a n t  M a r in e  Law i . L s i  h s r< a l c fs  N s n , such  a 
g e n e r a l  law  w o u ld  be h e l p f u l  i n  t h e  s e n s e  o f  h a irm o n iz in g  
and i n d i c a t i n g  t h e  c o u r s e  and p a t t e r n s  t o  be f o l l o w e d  by 
t h e  M o zam b ican  m a r in e  l e g i s l a t i o n  i n  i t s  m ost a m p le  s e n ­
s e .  The c o n t e n t  o f  t h i s  G e n e r a l  M e r c h a n t  M a r in e  Law w ou ld
c o m p r is e  p r o v i s i o n s  on 
i n t e r  a l i a :
b a s i c  p r i n c i p l e s ,  c o m p r is in g
a )  The g e n n e r a l  s t a t e m e n t  p o l i c y ,  i n  t h e  s e n s e ,  e , g .  
o f  s t i m u l a t i n g  t h e  n a t i o n a l  s o c i a l  and e c o n o m ic  
d e v e lo p m e n t  and i n t e r n a t i o n a 1 c o - o p e r a t i o n  5
b) R e f e r r e n c e  t o  UNCLOS 1 9 8 2  ( o f  w h ic h  M o zam b iq u e  i s  
a s i g n a t o r y  S t a t e )  and IMO c o n v e n t i o n s  a s  t h e  
f o u n d a t i o n  f o r  d e v e lo p m e n t  o f  t h e  n a t i o n a l  m a r i ­
t i m e  la w  i n  i t s  d i v e r s e  b r a n c h e s ;
c )  C o n s i d e r a t i o n s  on t h e  e f f o r t s  u n d e r t a k e n  a t  t h e  
i n t e r n a t i o n a l  l e v e l  t o w a r d s  t h e  u n i f i c a t i o n  o f  
c e r t a i n  r u l e s  o f  la w  r e l a t i n g  t o  t h e  m a r i t i m e
u n d e r w r i t e r s .  T h e s e  a s s o c i a t i o n s  c o u ld  become members  
o f  t h e  C o m I te  I n t e r n < a t J o n a J   ̂ w h ich
f o r  y e a r s  h as  i n t e r n a t i o n a l y  b een  p l a y i n g  an i m p o r t a n t  
r o l e  i n  d e v e l o p i n g  t h e  u n i f i c a t i o n  o f  c e r t a i  r u l e s  o f  law  
r e l a t i n g  t o  t h e  m a r i t i m e  com m erce . The  e x i s t e n c e  o f  such  
a s s o c i a t i o n s  w o u ld  c o n t r i b u t e  a  l o t  f o r  t h e  d e v e lo p m e n t  
o f  k n o w le d g e  among M o zam b ican s  a b o u t  m a r i t i m e  commerce  
and o f  r u l e s  o f  la w  g o v e r n in g  i t .  F u th e r m o r e  i t  w o u ld  
e n a b l e  t o  s a f e l y  sp eed  up t h e  d e v e l lo p m e n t  o f  a p e r t i n e n t  
l e g i s l a t i o n  i n  M o za m b iq u e .
Ways and means m ust be lo o k e d  a t  a s  tw o  f a c e s  o f  t h e  same 
c o i n .  T h u s ,  th o u g h  t h e  f^ ic t  t h a t  t h e y  a r e  s e p a r a t e l y  
s t u d i e d  i n  t h e  f o l l o w i n g  s e c t i o n s ,  c o n s i d e r a t i o n  f a l l i n g  
upon them  may be fo u n d  o v e r l a p e d .
5 . 2  THE W A Y S
I n  c h a p t e r  o n e ,  s e c t i o n  1 . 2  t h e  i d e a  h as  been g i v e n  w i t h  
i n t e n t i o n  t o  c l a r i f y  p a r t  o f  t h e  t h e s i s  s u b t i t l e  by u s in g  
t h e  w o r ld  " w a y s " :  i t  means how t o  c a r r y  o u t  t h e  r e f o r m u l -  
l a t i o n  o f  t h e  l e g i s l a t i o n  h e r e  d i s c u s s e d ,  i n c l u d i n g  t h e  
s t e p s  t o  be t a k e n  t o w a r d s  such p u r p o s e .
*24 - Coaite Maritiae International is a private orga­
nisation ktfiere vaious national law associ­
ations are afilliate. Its aeabership covers 
^ipowners, average ajusters, brockers, 
insurers, freight forwaders and aaritiae 
lawyers.
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commerce and other pertinent international 
treaties;
d) A certain autonomy or independence of the mar­
itime contract regime from the civil law due to 
the peculiarity character of the maritime adven­
ture, including its international character;
e) The need of safegarding interestes of all parties 
involved (both occasionally and permanently) in 
the national and international trade relying on 
the transportation by sea, in connection with 
what has been referred to in item Ca);
f) A general definition of a ship, for commercial 
puE'poses and conditions required for such a ship 
to bf? entitled to the Mozambican flag, including 
general principles of ship ownership, and foreign 
patnarship,
g) The relevance of a ship's seaworthiness and pro­
per manning in maritime commierce.
h) Delegation of powers to the Government to enact 
detailed commercial maritime legislation, as well 
as legislation related to other branches of mari­
time law.
The Commercial Code was enacted through the Charter of 
Law a’e Lei.) of 28 June 1888. The already men­
tioned General Merchant Marine Law would be in line with 
the doctrine according to which a law can only be changed 
or derrogated by a legal instument of at least the same 
hierachical level. In fact the People's Assembly, in its
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highest, capacity, has for example passed in 1978 the Law 
of Private Commerce CLeJ do Camercio Prj.y<̂ do.K
The suggested ubrella law must neither go beyond 
the basic priciples nor assume the form of code, because 
working up such a code would be a long and time consuming 
work which might delay the process of reformulation of 
the commercial maritime legislation, which is of urgent 
need.
As a term of comparison, for the reformulation of trie 
commercia 1 maritime 1 aw in Portugal in 1986, there ha-=> 
been a dispatch issued by the Ministry of Justice, 
through which he layed down brief guiding statements, bus 
only concerning the branch of maritime commercial law, 
with specific reference to Book III of the Commercial 
Law.
The Portuguese example can be followeci, but the
importance of revising two other branches of maritime law 
closely related to the commercial matime field must be 
born in mind: the administrative martime law (for mat­
ters, such as ship registration and mortagage regis­
tration) and maritime safety (for matters such as ship's 
seaworthiness, including proper manning).
The refolmulation of the legislation discussed in .this 
thesis will require serious dicussion so as to be fairly 
accurate. In this connection it is suggested to create 
associations like a Mosambican Maritime Law Association 
aggregating lawyers and students of law interested in 
legal maritime matters, and a Mozambican Shipping Asso­
ciation aggregating shipowners, ship agents or shipbroc- 
kers, cargo brakers, ship chandlers and marine insurance
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In general considerations made in the previous section 
5.1, the recourse to ammending instruments has been pus- 
shed away. It is neither viable to rebuild Book III of 
the Commercial Code in the way of mantaining it as part 
of such code, for this would be like mending a rag by 
using a new piece of cloth. Furthermore it must be born 
in mind that a number of countries have developed commer­
cial maritime legislation separately from their commer­
cial codes. One of the reasons is probably the awareness 
of the particular character of maritime transport.
The United Nations Economic and Social Commission for 
Asia and Pacific CESCAP) has produced "Guide-lines for 
Maritime Legislation" (hereinafter referred to as "Gide- 
-lines"). In such work all aspects concerning the marine 
field are contemplated in terms of legislation. The 
"Guide-lines" consider the advantages and disadvantages 
of two alternative ways - a code or separate acts.
In some countries, e.g. Liberia, Poland and Sweden, the 
commercial maritime legal provisions have been embodied 
in respective maritime or shipping codes. The advantages 
from a comprehensive maritime or shipping code is that 
it gathers in a single document the provisions regarding 
all or most of aspects related to the maritime or marine 
field, making them available for an easy consultation, 
according to the "Guide-lines" (page 4) such alternative 
"might, however, delay the passing of legislation, 
because the drafting of a code requires considerable 
time". To this opposing statment of the "Guide-lines" 
to a code, which points out disadvantage of resorting to 
such kind of instrument, another one can be added. This 
relates to the fact that'nowadays shipping is recording
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dynamic changes. Therefore it has been claming for, and 
causing corresponding moves in the international maritime 
legal regime. In turn, the internationa1 maritime law has 
a considerable impact upon the domestic maritime legis­
lation. Frequent amendments of the domestic maritime 
legislation embodied in a code turn the law into an 
actual patchwork quilt, with the inconvenience of a dif­
ficult reading arising thereto. Taking these disadvan­
tageous factors into account and bearing in minde the 
urgency of action required to respond to the needs of the 
Mozambican nation, a better solution will defenitely be 
to resort to separate acts.
Separate acts deserve a remark in terms of provisions 
included. If a separate act embraces all matters of a
particular branch of the maa'itime law such as commer­
cial , administrative, safety, etc. 
remains as a code. If the content of Book 
mercial Code is rebuilt as one separate 1 
it still remains as a code.
in such case it 
III of the Com- 
egal instrument
The United Kingdom has for many years been following a 
procedure of enactment which corresponos to the separate 
acts similar to that one suggested by the "Guide-lines”, 
with some eKceptions. The British shipping law comprises 
a number of separate acts autonomizing in a way different 
sectors of maritime law. There are for example separate 
acts for Bills of Lading C1855), Carriage of Goods by Sea 
(1971), United Kingdom Standards Conditions for Towage 
and Other Services (revised in 1983).
Following a similar procedure Portugal has recently 
(1986) passed separate decrees-laws relating to the car­
riage of goods by sea, carriage of passengers by sea,
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contracts of towage, contracts of affreightment or char­
tering contracts. This complies with what has been recom­
mended by the Portuguese Minister of Justice through his 
Dispatch n°. 7/86.
Reformulation through separate acts, as exemplified, 
above, enables to firstly consider certain subjects which 
require urgent attention, in order to rapidly develop the 
new legislation and easily introduce necessary changes in 
the future. This idea can be emphasized by a translated, 
partial quotation of the preamble of the Portuguese 
Decree-Law n°. 352/ 36 of 21 October, as follows:
"... The monumentalization of the legislative 
work would imply two figurable difficulties: 
(...) the system of maritime law is today iiic- 
1 ined to decodification, yet because its areas 
renew with diversified rhythms...'"*-®
Another aspect regarding the ways is the degree of 
detail. In this regard one may consider that a detailed 
and dense legislation enables a more uniform inter­
pretation and perhaps more fair decisions by the courts. 
But if option is taken in the sense of trying to produce 
a detailed and dense legislation such option might retard 
the legislative processe because of the time required. 
Furthermore, legislation resulting from such an option 
may make the rules very strict, against the flexibility 
and rapidity of action required in the shipping business. 
In this connection it is opportune to mention that in the
*25 -  "Direito Coaercial Haritiao: Legislacao e 
Doutrina", p. 17
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real shipping business life some contracts, as those of 
affreightment or chartering (including leasing), the 
principle of contractual freedom appears to be predomi­
nant. Thus a certain degree of flexibility in the legal 
commercial maritime order is required, but not leaving 
hiatuses, which might generate some anarchy. The author 
suggests a resonably flexible commercial shipping legis­
lation as to encourage both the users and the service 
renderers to become more and more involved in shipping, 
for the sake of development.
The international character of shipping (as earlier men­
tioned in this thesis) is to be considered in working up 
the new commercial maritime legislation in a manner to 
make it based upon and include pertinent international 
conventions. It follows that accession to such interna­
tional conventions must be considered seriously in the 
sense of taking them as part of the legislation reformul­
ation process.
After the enactment of a General Merchant Marine, Law by 
the Stainding Commission of the People's Assembly, laying 
down general principles to govern the ma^ritime legis­
lation, and giving power to the Government to enact 
detailed legislation, the steps suggested for reformula­
ting maritime legislation can be summarised as follows:
1st. Dispatch of the Ministry of Justice or a joint 
dispatch of The Ministries of Justice, of 
Transport and Communications, of Commerce and 
of Finance, laying down necessary guidelines 
and appointing a drafting commission;
2nd. Elaboration of draftCs) in consultation with 
SATCC experts in shipping, enterprises of ship­
ping, ship agencies, freight forwarders, insu­
rance, importes and exporters or other repre­
sentatives of carriers, users of passenger ser- 
vises and other interested organisation and 
people;
3rd. Submission of the first draft to the ministers 
concerned for appreciation and eaven discussion 
in their ministerial boards, and yet give a 
feed-back of comments to the commission;
4th. Revision of the first draft on the basis of 
comments referred to in the preceding item, as 
to produce a second draft;
5th. Discussion of the second draft in meetings or 
seminars with representatives of sectors con­
cerned, including the associations the creation 
of which has been suggested in section 5.1;
6th. Submission of the draft, with adjustments sug­
gested in meetings referred to in the previous 
item, to the ministers concerned, for final 
recommendations.
7th. Submission of the final draft to the competent 
State organ for enactment in an appropiate 
legal instrument.
8th. Preparation of subsidiary legislation and 





The means for reformulating the Mozambican commer­
cial maritime legislation means involvement of" Mozambican 
State organs and other institutions Cincluding non-state 
organizations) and, of course, people tied to them. In 
this connection competences, responsbilities and inte­
rests and/or concerns come into play. Means also 
include the right type of legal instrument in terms of 
its legal force, related to its hierarchical level as 
presented in chapter 3, section 3.2.
As it has ben mentioned in chctpter 3, section 3.3, the 
Ministry of Justice is the competent organ for promoting 
legisla^tive iniciatives and elaboration of a new law. 
Amelioration of the legislation has been also mentioned 
as one of the objectives proceeded by the 'Ministry of 
Justice. The materialization of this objectives passes 
not only through a due orientation of the legislative 
process (by such Ministry), but also through the elabor- 
ration of laws necessary for the main sectors of socio­
economic life. As the maritime commercial legislation 
belongs to this category of laws, the Ministry of Justice 
has a crucial role to play in the discussed reformul­
ation .
Two other central state organs mostly concerned with the 
commercial maritime legislation are the Ministry of 
Transport an Communications which directs the maritime 
field, and the Ministry of Commerce which leads trade 
affairs. Though the legal competence of the Ministry of 
Justice of initiating the reformulation, the initiative 
is likely to come from the two above mentioned minis-
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tries, and more probably from the Mininistry of Transport 
and Communications, because of its deep involvement in 
maritime transport. Interaction with other more state 
organs, among them the Ministry of Foreign Affairs - for 
accession of related international conventions, the 
Ministry of Finance - for marine insuarance matters, as 
it exercises the tutorship of enterpresarial insurance 
matters, The Bank of Mozambique - for matters related 
with documentary credits.
Working up legislation drafts requires invovement of 
people aquainted with legal matters and and technical 
aspects of the the sector aimed at. One person may not 
be able to cope with all aspects covered by the intended 
legislation. in this regard it is opportune to refer to 
the experience of other countries, such as Poland and 
Portugal. In Poland a commission has been appointed for 
revising the 1961 Polish Maritime Code. The reformulation 
of the commercial maritime legislation in Portugal is 
being carried out by a Commission involving lawyers 
appointed by the Minister of Justice. Among those lawyers 
one is from a faculty of law and others are members of 
the Portugese Commission of International Maritime Law 
/'CofTjJssao da d J r e j t o  I n t e r n a c I o n i S i and
ev€’n from the (Comite Maritime International
Mozambique can rely on her limited number of lawyers 
tied to the maritime field. Such lawyers can form a team 
with others who work in other sectors concerned. Taking 
into account what has been said with regard to the compe­
tence of the Ministry of Justice, The Minister of Justice 
would issue a dispatch comanding the reformulation of the 
legislation subject to discussion in this thesis, and
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appoint, a commission for such purpose. The commission 
members would come from the Ministry of Justice i.with the 
task of co-ordinating), from the Ministries of Transport 
and Communications, of Commerce, of Finance and from the 
Bank of Mozambique. The suggestion of such a composition 
is based on the involvement of those state central organs 
in maritime commerce. Other ministries may be made 
represented in the commission. Nontheless it must be born 
in mide that large commissions (in terms of number of 
members) may not work efficiently.
Drafting a new commercial maritime legislation must 
involve the entreprises concerned. This can be done 
through individual contacts for consultations and dis­
cussions in special meetings or seminars for the inter­
change of ideas. In connection with this, the author 
emphasizes the need for creating of a Mozambican Maritime 
Law Association and a Mozambican Shipping Association, as 
suggested in section 5.1.
The final stage of the legislating process is the enact­
ment of rules of law by an appropriate State organ and 
through an appropriate legal instrument. As mentioned in 
section 5.1, he Commercial Code was enacted trhough a 
Charter of Law in 1988. Therefor it can be only altered 
or abrogated partialy or totaly through a Law, a legal 
instrument the enactement of which is of the People's 
Assembly competence. As to expedid the enactement of the 
new Mozambican commercial maritime legal order The 
People's Assembly would beter enact the general pricip- 
les which must govern the building up of a new maritime 
law, giving power to the Government to enact such legis­
lation in separate acts. In this connection priority
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must be given to contracts of transport, specially of 
passengers as this kind of transportation tends . to 
encrease in Mozambigue. New legislation on such contracts 
would not only be confined to the transportation by sea, 
but also, /7ta&<at2 5  mut^ndj ̂ be made applicable to 
fluvial and lacustrian transportation.
Following the option of enactment of separate instru­
ments, each decree would relate to a particular aspect of 
maritime commerce. There must be separate acts for the 
carriage of goods by sea, carriage of passengers by sea, 
contracts of affraightment, contr£^cts of ship repair and 
maintenance, etc.
Aspects vulnerable to frequent changes, Ce.g. the amount 
of limitation of liability, fines, as well as clarifica­
tion of certain aspects of legislation of filling of 
gaps) would, among other matters, be bettex' regulated 
through ministerial regulations. Where necessary, depen­
ding on the nature of the matter in terms of competence, 
joint ministerial regulations may be issued, as it has 
been practiced in Mozabique.
The suggestion of allowing matters related to the amount, 
to which liability can be limited ax'id the amount of fines 
to be regulated through a ministerial regulation may need 
explanation. This has to do with the quick erosion of the 
money value in Mozambique, specially now that the Econo­
mic Rehabilitation Progam is taking its course. In fact, 
since 1987 almost every six month or so, the value of the 
Metical^ the national currency has been devaluated, 
in order to adjust it, inter alia, to the level of the 
country's production, in parity with hard currencies.
Thus it would be embarrassing in terms of time, to the 
Council of Ministers to always have to ajusts such 
amounts, in detriment of other important matters. Joint 
ministerial regulation on this matter can assure suitable 
decisions on such kind of matters.
C H A R T E Z R  
C O W  C L I J S X  0 ^ 4 S
This thesis is devoted to the commercial maritime 
legislation in Hozambique, so as to suggest the ways and 
means for its reformulation. The author did not attempt to 
undertake am exhaustive analysis of the subject matter 
into discussion, but to evidence the degree of outmoded- 
ness which affects the effectivness of the Mozambican
commers .a .i. maritimej legislation. Such legislation (most
of it embodied in the Commercia.l Code enacted in 1888) 
suffers from obsolence both in structure and content. The
obslolence was not caused by the mere passing of time, 
is due to changes of various factors and the appearence 
new ones. As a ma^tter of fact there has been changes in
but
of
(a> the political and socio-Bconomic field -- Mozam­
bique is now an independent country with specific 
problems and perspectivesj adjusting continuously 
her policy so as to overcome such problems and 
materialize such perspectives;
(b) the shipping, and port technology field - new 
design of ships and machinery, as well as of 
handling equipment, which enable quicker 
performance of voyage and cargo handling;
(c) the communication field - usage of new technology 
which enables quicker communication through 
various means;
Cd.) international relationship — development of 
international co-operation and harmonization of 
interests in the seaborne trade development of 
related treaties;
Cd) other aspects, such as the development of ship 
and cargo brokers, the diminushing of the
shipmaster's tasks as am agent of the shipowner, 
new shipping documents, etc.
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From this diagnosis it can be concluded that the cure can 
not be safely obtiiined through anmending instruments, but 
through reformulating ones, elaborated from from the root. 
Ir: this connecticn quick csctions towards such reformul­
ation of the existing commercial ma^ritime legislation is 
needed. For a more successful and quick reformulation a
strategy to be adopted is discussed and suggested in this 
thesis, in terms of wa.ys amd means.
As far as the ways are concerned, it is suggested that 
the reformulaition be undertaken in phases asnd in separate 
acts. Each act is to contemplate a particular individual- 
izable section of the commercial maritime legislation. In 
other words, each decree is to cover a particular separ­
able subject matter aimed at by the law, e.g. .a particular 
kind of contract. This will make th e future work of 
updating the legislation easy, as it can not be expected 
to last for ever. It is suggested that in the first 
phases contracts of carriage of goods by sea, carriage of
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passengers by sea, contracts of affreightment Cor charter 
party contracts) be given priority.
Accession of related international conventions to which 
Mozambique is not yet party is to be taken as an impor­
tant part of the ways, and the conventions themselves as 
part of the means for the reformulation.
Means comprise institutions, people and legal instru­
ments. Legal competetence and attributions of state 
organs, and interests in maritime commercial maritime 
legislation are important aspects to be taken into consi­
deration BO as to decide who is to do what. In this regard
necessary power must first be given oy the People''s
Assembly or its Standing Commission to fhe Government, 
through an umbrella law which must set forth the princip­
les which must govern the new maritime law. Afterwards, 
initiatives are to be taken by the Ministries- of Jus-tice 
and of Transport and Communications, which are mostly 
concerned. Otiher minis-bries concerned are? those of Commer­
ce and of Finances, as well as the Bank of Mozambique 
because of their iiTvolvemevTb in maritime commerce. It
follows that a reformulating commission will comprise 
lawyes and/or other skilled civil servants from such 
institutions, being appointed by the Minister of Justice, 
or jointly with the heads of other state organs. Enter­
prises of shipping, brokarage and freight forwarding, as 
well as maritime law and shipping associations (if 
existing) and other interested organizations must be 
involved through consultations, meetings or seminars. This 
will be a way to ensure that all interests are contempla­
ted. Nevertheless such participation must not be in 
conflict with basic principles laid doun in the General
Law of Merchant Marine enacted by the People's Assembly. A 
reformulating commission is to be designated by a dispatch 
of the Minister of Justice, and through such dispatch 
specific directives with rege^rd, inter alia, to 
methodology of work is to be given. Such will contribute 
for producing a suitable legislation.
Following the People's Assembly and its Standing Commis­
sion, the most important state organ to be involved is the 
Council of Ministers, to wich competence mast be delegated 
as to enact the main commecial maritime legislation. A 
decree of the Council of Ministers will be the appropriate 
legal instrument so as to speed up the enactment of legis­
lation in discussion, as well ais to update it, when neces­
sary. Aspects susceptible to frequent changes and (as has 
been the practice in Morambique) the clarification of 
doubts risen from the applic<ation and interpretastion of 
legisla^tion would be left to be passed through a. minister­
ial or joint minis'terial regulation, as a subsidiary 
legislation.
The new legislation must encourage or inicte interested 
persons to get, more and more involved in maritime 
commerce. In other words, the new laiw must protect and 
harmonize interests of shipowners, ship operators, marine 
underwriters and financing entities, ship and cargo agents 
and port operators, etc. This will help to develop the 
Mozambican shipping and to foster the country's economy as 
a whole, in line with the Program of Economic 
Rehabi1itation.
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8 - Directorate Secretary's Office
SUBORDINATE INSTITUTIONS
9 - National Institute of Hydrography
10 - Nautical School
LOCAL BRANCHES
11 - Haritiae Adainistrations
AlNllvJEX V
mUIQLfE'^ FLEET AND ITS OPERATION
TABLE 1
NAVIQUE'S FLEET IN JANUARY 1988
Shio's name tvoe of caroo
year of 
built DW GRT
Inharrime containers 1974 2,150 2,950
Linde 6. cargo' 1973 ^ f CjQO 2,794
Lugela containers 1974 2,150 2,950
Luabo petroleum 1973 1,000 2,286
Macuse petroleum 194 6 {. ? .! si!) 4:̂0 400
Muan^a G. cargo 1967 1,000 2,270
Nguri G. cargo 1977 1,150 2,286
Po1 ana G. Cargo 1967 4;l' y wOG 2,890
Save G. Caroo 1970 1 .250 2.800
TOTAL.. 13,920 21,626
TABLE 2









545 days C 13.57%)
loading & unloading 2,256 days ( 56.18%)
Total time of repair 666 days C 16.58%)
Total time of immobilization 548 days C 13.65%)
Total time 4,D15 days (100.00*)
